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Court of Appeals of the District of Columbia. 


No. 301)8. 

Michael Kspert, Appellant; 
vs. 

Franklin Insurance Co., &<*., 
and 

No. 3099. 

Michael Kspert, Appellant, 
vs. 

Tiie Potomac Insurance Co., & c . 

a Supreme Court of the District of Columbia. 

At Law. No. 54424. 

Michael Espert, Plaintiff, 
vs. 

Franklin Insurance Company, a Body Corporate, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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Declaration. 

Filed February ‘29, 1912. 

In the Supreme Court of the District of Columbia. 

No. 5-1424. At Law. 

Michael Fsukrt, Plaintiff. 


Franklin Insurance Company, a Body Corporate, Defendant. 

The plaintiff, Michael Espcrt, sues the defendant, the Franklin 
Insurance Company, a body corporate, and for cause of action states 
as follows:— 

1. On. to wit, tin* 20th day of February, 1911. and for a long time 
prior thereto, the defendant, and The Potomac Insurance Company 
of the District of Columbia, were, and now are, severally bodies cor- 
porate. duly organized and existing according to law for the purpose 
of conducting the business of insuring owners of property against 
loss or damage by lire, and each of the said Companies bad and now 
has its principal ollice and place of business in the City of Washing¬ 
ton, District of Columbia, and each was then and now is carrying on 
and conducting its said business of insuring property against loss or 
damage by lire throughout the Tinted States, and especially in the 
City of Chicago, in the State of Illinois. 

On, to wit, the 20th day of February, 1911, and for a long time 
prior thereto, the plaintiff owned and still owns in fee premises known 
as and being numbered from forty-six (4b) to fifty-four (54) East 
Michigan Street, in the said City of Chicago, State of Illinois, and on, 
to wit. the said 20th day of February, 1911. the said companies joined 
together in the execution and issuance of a certain policy 
2 of insurance in favor of the plaintiff, said policy being known 
as stock policy No. 14.197. by the terms of which said policy 
each of the said companies, acting and contracting for itself and not 
jointly, or one for the other, in consideration of the payment bv him 
of the sum of. to wit, ninety dollars ($90), one-half of which was paid 
to and received by each of the said companies, did agree to insure and 
insured the plaintiff against loss or damage by fire to an amount not 
exceeding the sum of fifteen thousand dollars ($15,000), to, to wit, 
three (3) parcels of property fully descrilx?d in the said policy, one 
of which wa* the said property of the plaintiff numbered from forty- 
six (4b) to fifty-four (54) East Michigan Street, in the said City of 
Chicago, aforesaid, and each of the said companies did by the terms 
of the said policy promise and agree to pay to the plaintiff any direct 
loss or damage by fire that might l e sustained by him to the said 
premises, or any of them, at the expiration of sixty (00) days after 
due notice, ascertainment, estimate and satisfactory proof of loss had 
been received bv them, and each of them. 
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On, to wit, the 10th day of March, 1011, and while the said policy 
was in full force and effect, the property known and described in the 
said policy as nuinhercd from forty-six (40) to fifty-four (54) East 
Michigan Street, in the said City of Chicago, aforesaid, was damaged 
by tire, which said tire did not occur from any of the causes excepted 
in the said policy; and the true and actual value of the said premises, 
together with permanent fixtures, asset forth in the said policy, was, 
at the time of the said damage by fire as aforesaid, the sum of one 
hundred and thirty-eight thousand, six hundred dollars, 

3 ($138,300.00), and ihe loss sustained by the plaintiff by 
reason of said tire was the sum of eighty thousand eight hun¬ 
dred and forty nine dollars and twenty-five cents ($80,840.25), and 
at the said time there was upon said premises and its permanent 
fixtures, as aforesaid, other insurance, which, with the insurance pro¬ 
vided for and de^crilied in the policy herein sued on, aggregated the 
sum of one hundred and ten thousand, five hundred and fifty-five 
dollars and fifty-five cents ($110,555.55). Immediately upon the 
occurrence of the said fire the plaintiff gave due notice of loss to the 
said companies, and each of them, and within sixty (00) days after 
the said fire duly rendered to them, and each of them, the statement 
or proof of loss referred to in and required bv said policy, and the 
plaintiff before commencement of this action, duly performed all 
the terms and conditions of the said policy on his part to he per¬ 
formed, and more than sixty (00) days have elapsed before the com¬ 
mencement of this action since the receipt by the said companies, and 
each of them, of due notice, ascertainment, estimate and satisfactory 
proof of the said loss in accordance with the terms and conditions 
of the said policy; and the amount of the los> for which, in accordance 
with the terms of the said policy, each of the said companies is liable 
by reason of the said loss is the sum of two thousand four hundred 
and thirty seven dollars and sixty six cents, ($2,437.00) ; and there 
is accordingly now due and owing from the defendant to the plaintiff 
the said sum of two thousand four hundred and thirty seven dollars 
and sixtv-six cents, ($2,437.00), with interest thereon from, to wit, 
the 11th day of .July, 1911, for which said sum the plaintiff brings 
his suit; and he claims of the defendant the said sum of two thousand 

four hundred and thirty-seven dollars and sixty six cents 

4 ($2,437.00), together with interest thereon from the said 
date, and the costs of this suit. 

2. And for a further cause of action the plaintiff sues the defendant 
for money payable by the defendant to the plaintiff, for money re¬ 
ceiver! by the defendant for the use of the plaintiff, and for money 
due by the defendant to the plaintiff on accounts stated between 
them. 

And the plaintiff claims of the defendant the sum of two thousand 
four hundred and thirty seven dollars and sixty-six cents ($2,437.00), 
with interest thereon from, to wit, the 11th day of July, 1911, besides 
costs. 

HENRY E. DAVIS. 

EDW. B. KIMBALL, 

A ttornajs for Plaintiff. 
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Picas. 


Filed March *27, 1912. 

******* 

1. The defendant, for plea to the plaintiff's declaration, says that 
it did not promise as alleged. 

2. And. for further plea to the said declaration, the defendant says 
that it is not indebted as alleged. 

J. J. DARLINGTON, 
Attorney for Defendant. 


Affidavit. 


District of Columbia, ss : 

1, Wm. I\ Young, on oath sav that I am the Secretary of the 
Franklin Insurance Company, the defendant in law cause No. 
o4.424. in which Michael Fspert is plaintiff, and am its agent for 
the purpose of making this affidavit of defense in said cause; that 
the policy of insurance issued by the said defendant and the Potomac 
Insurance Company, of the District of Columbia, declared upon in 
the plaintiff’s declaration in the said cause, required, in terms, that, 
in case a fire should occur, the plaintiff should within sixty days 
after its occurrence render a statement to them, signed and sworn to 
by him. stating, among other things, the cadi value of each item of 
the property injured and of the amount of loss thereon, and that no 
suit or action on the policy should be sustainable in any court of law 
or equity until after full compliance bv the insured with the said re¬ 
quirement: that no such statement, nor any statement of either the 
cash value of any item of the property insured, or of the amount of 
loss thereon, either shown to by the plaintiff* or otherwise, was fur¬ 
nished by him to the said companies, or to either of them, 
(3 within sixty days after the date of the said lire, nor down 
to the present time. Another requirement of the said policy 
of insurance was that the said insurance company should not be 
liable beyond the actual cash value of the property at the time any 
loss or damage occurred, that the said loss or damage should be ascer¬ 
tained or estimated according to such actual cash value, with the 
proper deduction for depreciation, however caused, and should in no 
event exceed what it would then cost the insured to repair or replace 
the same with material of like kind and quality, which ascertain¬ 
ment or estimate should be made bv the insured and the said insur- 
ance companies, or, if they differed, then by two competent and 
disinterested appraisers, the insured and the said insurance com¬ 
panies each selecting one. and the two so chosen to select a disin¬ 
terested umpire. No proof of loss, of any kind, was furnished by 
the insured except an alleged ascertainment of loss by appraisers, 
under an appraisement of which neither of the said insurance com¬ 
panies had any notice, nor any voice in the selection of the ap- 
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praisers, and which proof of loss was not furnished the said insur¬ 
ance companies, or either of them, until on or about the 20th day of 
September, 1911, or about six months after the occurrence of the said 
tire, which proof was immediately, to wit, on the 26th day of Sep¬ 
tember. 1911, rejected, and due notice thereof given the plaintiff 
upon the ground, among others, stated in the said notice, that the 
amount of loss had not been determined in accordance with the 
terms and conditions of the policy, to which notice of rejection no 
reply other than the institution of this suit was made by the plain¬ 
tiff, although the said notice was sent by registered letter, and the 
registry receipt therefor by or on behalf of the plaintiff was 

7 dulv returned to and received by the defendant. 

1 further on oath say that, as both the defendant and this 
affiant are informed and believe, and verily expect to l>e able to prove 
at the trial of this cause, the loss sustained bv the plaintiff bv rea¬ 
son of the said fire was not the sum of $80,849.25 as alleged, nor 
any sum reasonably approximating that amount ; but that, on the 
contrary, the property of the plaintiff* has been fully repaired and 
replaced, with material of a like kind and quality, at a cost not ex¬ 
ceeding approximately the sum of $50,000, and being in fact some¬ 
thing less than that amount, the exact cost not being known to the 
defendant or to this affiant. The said insurance policy issued by this 
defendant and the Potomac Insurance Company to the plaintiff, and 
upon which he sues, provides, in terms, as follows: “This entire 
policy shall he void if the insured has concealed or misrepresented, in 
writing or otherwise, any material fact or circumstance concerning 
this insurance or the subject thereof; or if the interest of the insured 
in the property he not truly stated herein; or in case of any fraud or 
false swearing by the insured touching any matter relating to this in¬ 
surance, or the subject thereof, whether before or after loss”; and, as 
the defendant and this affiant are informed, believe and expect to be 
able to prove at the trial, the plaintiff was guilty of fraud or false 
swearing within the meaning and effect of the said provision of his 
policy in making oath to the said proof of loss so as aforesaid fur¬ 
nished by him to this defendant, and, also, in his affidavit accom¬ 
panying his declaration in this cause, in each of which affidavits he 
alleged that the said loss was $80,849.25, when it was in fact, 

8 as the defendant and this affiant are informed, believe and 
expect to be able to prove at the trial, little more than one- 

half of that amount, and the said policy upon which his said suit is 
brought thereupon became wholly void, and the defendant is not in¬ 
debted to him in the sum claimed in his declaration, or in any other 
sum whatsoever. 

WM. P. YOUNG, Secretary. 

Subscribed and sworn to Ixffore me this 27th day of March, 1912. 

[seal.] GEORGE M. MATTINGLY, 

Notary Public, D. C. 
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Joinder of home. 

Filed April 9, 191*2. 

******* 

The plaintiff, Michael Espert. joins issue upon the pleas of the 
defendant, Franklin Insurance Company, and each of them. 

HENRY E. DAVIS, 

EDW. B. KIMBALL, 

Attorneys for Plaintiff. 

Memorandum. 

July 7, 1910.—Verdict for defendant. 


Supreme Court of the District of Columbia. 

Friday, September 8th, 1910. 

Session resumed pursuant to adjournment, lion. Ashley M. Could, 
Justice presiding. 

******* 

I’pon consideration of the motion of plaintiff Filed herein 
1) bv his attorneys of record, it D ordered that said motion he, 
and the same is hereby overruled and judgment on verdict is 
ordered. Wherefore, it is considered that the plaintiff take nothing 
bv this action, that the defendant go hence without dav, he for noth- 
ing held ami recover of the plaintiff its costs of defense to he taxed 
bv the clerk and have execution thereof. 

From the foregoing, the plaintiff by his said attorneys, in open 
court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond for costs is hereby fixed in the sum of Fiftv Dol- 
lars. 

Memorandum. 


September *27, 191G.—Appeal bond approved and tiled. 


Assignment of Errors. 

Filed October 17, 1910. 

******* 

The court below erred in excluding the letter dated August 18, 

1911. written bv Louis 11. Darker, to Koval C. Main. 

• «/ 

The court below erred in directing the jury to return a verdict in 
favor of the defendant in the above entitled cause. 

BARRY MOHUN, 

CHARLES J. MURPHY, 

Attorneys for Plaintiff . 
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Memoranda. 


October 31, 1916.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including December 1, 1916. 

Noveml>er *29, 1916.—Time to submit Bill of Exceptions and to 
file transcrip/* of record extended to and including December ‘20, 
1916. 

December 20, 1916.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including January 31, 1917. 

January 31, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to, and including February 19, 1917. 

February 19, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including March 19, 1917. 

March 19, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including March 31, 1917. 

March 30, 1917.—Time to submit Bill of Exceptions and 
11 to file transcript of record extended to and including April 
9, 1917. 

April 9, 1917.—Time to submit Bill of Exceptions and to file tran¬ 
script of record extended to and including April 24, 1917. 

April 23, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including May 4, 1917. 

May 4, 1917.—Time to submit Bill of Exceptions and to file tran¬ 
script of record extended to and including May 31, 1917. 


Supreme Court of the District of Columbia. 

Tuesday, May 29, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington, presiding. 

******* 

15v Justice Gould. 

•/ 

Now comes here the plaintiff by his Attorneys of record and prays 
the Court to sign, seal and make part of the record, his Bill of Ex¬ 
ceptions taken during the trial of these causes, now for then, which 
is accordingly done. 


12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
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part of this transcript, in cause No. 54424 at Law, wherein Michael 
Espert is Plaintiff and Franklin Insurance Company, a body cor- 
I>orate. is Defendant, as the same remains upon the tiles and of record 
in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
31st day of May, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


13 Court of Appeals of the District of Columbia, October Term, 

1917. 

No. 3099. 


Michael Espert, Appellant, 


The Potomac Insurance Company of the District of Columbia, 

a 15ody Corporate, Appellee. 

Appeal from the Supreme Court of the District of Columbia. 

14 Supreme Court of the District of Columbia. 

At Law. No. 54425. 


Michael Espert, Plaintiff, 
vs. 

The Potomac Insurance Company of the District of Columbia, 

a Body Corporate, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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Declaration. 

Filed Februarv *21), 1912. 

In the Supreme Court of the District of Columbia. 

No. 54425. At Law. 

Michael Espert, Plaintiff, 


The Potomac Insurance Company of tiie District of Columbia, 

a Body Corporate, Defendant. 

The Plaintiff, Michael Espert, sues the defendant, The Potomac 
Insurance Company of the District of Columbia, a body corporate, 
and for cause of action states as follows: 

1. On, to wit, the 20th day of February, 1911, and for a long time 
prior thereto, the defendant, and the Franklin Insurance Company, 
were and now are, severally bodies corporate, duly organized and 
existing according to law for the purpose of conducting the business 
of insuring owners of property against loss or damage by fire, and 
each of the said Companies had and now has its principal office and 
place of business in the City of Washington, District of Columbia, 
and each was then and now is carrying on and conducting its said 
business of insuring property against loss or damage by lire through¬ 
out the United States, and especially in the Citv of Chicago, in the 
State of Illinois. 

On, to wit, the 20th day of February, 1911, and for a long time 
prior thereto, the plaintiff owned and still owns in fee premises 
known as and being numbered from forty-six (46) to fifty-four (54) 
East Michigan Street, in the said City of Chicago, State of Illinois, 
and on, to wit, the said 20th day of February, 1911, the said com¬ 
panies joined together in the execution and issuance of a cer- 
16 tain policy of insurance in favor of the plaintiff, said policy 
being known as stock policy No. 14.197, by the terms of which 
said policy each of the said companies, acting and contracting for 
itself and not jointly, or one for the other, in consideration of the 
payment by him of the sum of, to wit. ninety dollars, ($90), one- 
half of which was paid to and received by each of the said compa¬ 
nies, did agree to insure and insured the plaintiff against loss or 
damage l>v fire to an amount not exceeding the sum of fifteen thou¬ 
sand dollars ($15,000), to. to wit, three (3) parcels of property fully 
described in the said policy, one of which was the said property of 
the plaintiff numbered from forty six (40) to fifty-four (54) East 
Michigan Street, in the said City of Chicago, aforesaid, and each of 
the said companies did by the terms of the said policy promise and 
agree to pay to the plaintiff any direct loss or damage by fire that 


2—3098a 
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might he sustained by him to the said premises, or any of them, at 
tlie expiration of sixty (60) days after due notice, ascertainment, 
estimate and satisfactory proof of los< had been received by them, 
and each of them. 

On, to wit. the 10th day of March, 1011, and while the said policy 
was in full force and effect. the property known and described in the 
said policy as numbered forty-six' (40) to fifty four (54) East Mich¬ 
igan Street, in the said City of Chicago, aforesaid, was damaged by 
lire, which said lire did not occur from any of the causes excepted 
in the said policy: and the true and actual value of the said prem¬ 
ises, together with permanent fixtures, as set forth in the said policy, 
was, at the time of the said damage by lire as aforesaid, the sum of 
one hundred and thirty-eight thousand, six hundred dollars 
17 ($13N.000.00), and the loss sustained by the plaintiff by rea¬ 

son of said lire was the sum of eighty thousand eight hundred 
and forty nine dollars and twenty-five cents, ($80,849.25), and at 
the said time there was upon said premises and its permanent fix¬ 
tures, as aforesaid, other insurance, which, with the insurance pro¬ 
vided for and described in the policy herein sued on, aggregated the 
sum of one hundred and ten thousand, five hundred and fifty five 
dollars and fifty live cents (-110,555.55). Immediately upon the 
occurrence of the said fire the plaintiff' gave due notice of loss to the 
said companies, and each of them, and within sixty (00) days after 
the said lire duly rendered to them, and each of them, the statement 
or proof of loss referred to in and required by said policy, and the 
plaintiff before commencement of this action, duly performed all 
the terms and conditions of the said policy on his part to be per¬ 
formed. and more than sixty (00) days have elapsed before the com¬ 
mencement of this action since the receipt bv the said companies, 
and each of them, of due notice, ascertainment, estimate and satis¬ 
factory proof of the said loss in accordance with the terms and con¬ 
ditions of the said policy; and the amount of the loss for which, in 
accordance with the terms of the said policy, each of the said com¬ 
panies is liable by reason of said loss is the sum of two thousand 
four hundred and thirtv seven dollars and sixty-six cents 
($2,437.00) : and there is accordingly now due and owing from the 
defendant to the plaintiff the said sum of two thousand four hun¬ 
dred and thirty seven dollars and sixty six cents. ($2,437.66), with 
interest thereon from, to wit. the 11th day of July, 1911, for which 
said sum the plaintiff brings his suit: and he claims of the defend¬ 
ant the said sum of two thousand four hundred and thirty 
IS seven dollars and sixty six cents ($2,437.66), together with 
interest thereon from the said date, and the costs of this suit. 

2. And for a further cause of action the plaintiff sues the defend¬ 
ant for money payable l»v the defendant to the plaintiff, for money 
received by the defendant for the use of the plaintiff, and for money 
due by the defendant to the plaintiff on accounts stated between 
them. 

And the plaintiff claims of the defendant the sum of two thousand 
four hundred and thirty seven dollars and sixty-six cents ($2,437.66), 
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with interest thereon from, to wit, the 11th day of July, 1911, be¬ 
sides costs. 

HENRY E. DAVIS, 

ED\Y. B. KIMBALL, 

Attorney* fur Plaintiff. 

19 Pleas. 

Filed March *27, 1912. 


1. The defendant, for plea to the plaintiff's declaration, says that 
it did not promise as alleged. 

2. And, for further plea to the said declaration, the defendant 
savs that it is not indebted as alleged. 

J. .1. DARLINGTON, 

Attorney for Defendant. 


A tfidacit. 


District of Columbia, *s: 


I, Alexander K. Phillips, on oath say that I am the Secretary of 
the Potomac Insurance Company, of the District of Columbia, the 
defendant, in law cause No. *">4,427), in which Michael Espert is 
plaintiff, and am its agent fnr the purpose of making this affidavit 
of defense in said cause; that the policy of insurance issued by the 
said defendant and the Franklin Insurance Company, declared upon 
in the plaintiff’s declaration in the said cause, required, in terms, 
that, in case a lire should occur, the plaintiff should within sixty 
days after its occurrence render a statement to them, signed and 
sworn to by him, stating, among other things, the cash value of 
each item of the property insured and of the amount of loss thereon, 
and that no suit or action on the policy should he sustainable in any 
court of law or equity until after full compliance by the insured 
with the said requirement ; that no such statement, nor any state¬ 
ment of either the cash value of any item of the property insured, 
or of the amount of loss thereon, either sworn to by the plaintiff or 
otherwise, was furnished by him to the said companies, or 
20 to either of them, within sixty days after the date of the said 
fire, nor down to the present time. Another requirement of 
the said policy of insurance was that the said insurance company 
should not be liable beyond the actual cash value of the property at 
the time any loss or damage occurred, that the said loss or damage 
should be ascertained or estimated according to such actual cash 
value, with the proper deduction for depreciation, however caused, 
and should in no event exceed what it would then cost the insured to 
repair or replace the same with material of like kind and quality, 
which ascertainment or estimate should be made by the insured and 
the said insurance companies, or, if they differed, then by two com¬ 
petent and disinterested appraisers, the insured and the said insur¬ 
ance companies each selecting one, and the two so chosen to select 
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a disinterested umpire. No proof of loss, of any kind, was furnished 
by the insured except an alleged ascertainment of loss by appraisers, 
under an appraisement of which neither of the said insurance com¬ 
panies had any notice, nor any voice in the selection of the ap¬ 
praisers, and which proof of loss was not furnished the said insur¬ 
ance companies, or either of them, until on or about the 20th day of 
September. 1011, or about six months after the occurrence of the 
said fire, which proof was immediately, to wit, on the 20th day of 
September, 1911. rejected, and due notice thereof given the plaintiff 
upon the ground, among others, stated in the said notice, that the 
amount of loss had not been determined in accordance with the 
terms and conditions of the policy, to which notice of rejection no 
reply other than the institution of this suit was made hv the plain- 
till*, although the said notice was sent by registered letter, and the 
registry receipt therefor by or on behalf of the plaintiff was 

21 dulv returned to and received bv the defendant. 

• • 

I further on oath say that, as both the defendant and this 
affiant are informed and believe and verily expect to be able to prove 
at the trial of this cause, the loss sustained l>v the plaintiff by reason 
of the said lire was not the sum of $«SO,N49.2o as alleged, nor anv 
sum reasonably approximating that amount; but that, on the con¬ 
trary, the property of the plaintiff has been fully repaired and re¬ 
placed, with material of a like kind and quality, at a cost not exceed¬ 
ing approximately the sum of ffoO.OOO, and being in fact something 
less than that amount, the exact cost not being known to the defend¬ 
ant or to this affiant. The said insurance policy issued by this de¬ 
fendant and the Franklin Insurance Company to the plaintiff, and 
upon which he sues, provides, in terms, as follows; “This entire pol¬ 
icy shall be void if tbe insured has concealed or misrepresented, in 
writing or otherwise, any material fact or circumstance concerning 
this insurance or the subject thereof; or if the interest of the insured 
in the property be not truly stated herein; or in case of any fraud 
or false swearing by the insured touching any matter relating to this 
insurance, or tbe subject thereof, whether before or after loss*’; and, 
as the defendant and this affiant are informed, believe and expect to 
be able to prove at the trial, the plaintiff was guilty of fraud or false 
swearing within the meaning and effect of the said provision of his 
policy in making oath to the said proof of loss so as aforesaid fur¬ 
nished by him to this defendant, and. also, in his affidavit accom¬ 
panying his declaration in this cause, in each of which affidavits he 
alleged that the said loss was $S0.849.2o, when it was in fact, as the 
defendant and this affiant are informed, believe and expect 

22 to be able to prove at the trial, little more than one-half of 
that amount, and the said policy upon which his said suit is 

brought thereupon became wholly void, and the defendant is not 
indebted to him in the sum claimed in his declaration, or in any 
other sum whatsoever. 

[SEAL.] ALEX. K. PHILLIPS, Sec’t’y. 

Subscribed and sworn to before me this 27th dav of March, 1912. 
[seal.] II. P. HOWARD, Jr., 

Notary Public. 
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Joinder of Issue. 

Filed April 1), 1912. 

******* 

The plaintiff, Michael Espert, joins issue upon the pleas of the 
defendant, The Potomac Insurance Company of the District of 
Columbia, and each of them. 

IIENRY E. DAVIS, 

EI)W. B. KIMBALL, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, February 7, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh presiding. 

******* 

At Law. No. 54424. 

Michael Espert, Pl’t’f, 
vs. 

Franklin Insurance Company, a Body Corporate, Deft. 

And 

At Law. No. 54425. 

Michael Espert, PPt'f, 
vs. 

The Potomac Insurance Company of the District of Columbia, 

a Body Corporate, Deft. 

Upon consideration of the motion tiled and by consent of 
23 the Attorneys representing the several parties to the above- 
entitled causes, it is ordered that said causes be, and they are 
hereby consolidated and ordered to be tried before the same jury, 
and at the same time, but the jury shall render a separate verdict in 
each case. 

Memorandum. 

July 7, 1910.—Verdict for defendant. 
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Supreme Court of the District of Columbia. 

Friday, September 8th, 191b. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

♦ ♦ * * * * * 

Cpon consideration of the motion of plaintiff filed herein by his 
attorneys of record, it is ordered that said motion he, and the same 
is hereby overruled and judgment on verdict is ordered. Where¬ 
fore, it is considered that the plaintiff take nothing by this action, 
that the defendant go hence without day, be for nothing held, and 
recover of the plaintiff its costs of defense to be taxed by the clerk 
and have execution thereof. 

From the foregoing, the plaintiff by bis said attorneys, in open 
court, notes an appeal to the Court of Appeals; whereupon, the pen- 
alt v of a bond for costs is hcrebv fixed in the sum of Fiftv Dollars. 

a t i,' 


Memorandum. 

September *27. 191b.—Appeal bond approved and filed. 
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. I ssiyn m < nt of Error*. 


Filed October 17, 191b. 

* * * * * * * 

The court below erred in excluding the letter dated August 18, 
1911, written by Louis II. Parker, to Koval 0. Main. 

The court below erred in directing the jury to return a verdict 
in favor of the defendant in the above entitled cause. 

PARRY MOTIUN, 

CHARLES .1. MURPIIY, 

Attorneys for Plaintiff. 


Designation of Record. 

Filed October 17, 191b. 

* * * * * * * 

On appeal by the plaintiff in the above entitled cases the Clerk 
will please include in the record the following: 

1. Declarations. 

2. Defendants’ pleas. 

3. Order of consolidation of causes. 

4. Verdict of jury and judgment thereon. 

5. Memorandum of bond on appeal. 
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6. Bill of exceptions. 

7. Assignments of error. 

8. This designation. 

BARRY MOHUN, 

CHARLES J. MURPHY, 

Attorneys for Plaintiff. 

Services of copy of designation acknowledged this 17th day of 
October, 191 (>. 

J. J. DARLINGTON, 

W. C. SULLIVAN, 

Attorneys for Defendants. 

25 Memoranda. 

October 31, 1916.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including December 1, 1916. 

November 29, 1916.—Time to submit Bill of Exceptions and to 
file transcript of record extended to and including December 20, 
1916. 

December 20, 1916.—Time to submit Bill of Exceptions and to 
file transcript of record extended to and including January 31, 1917. 

January 31, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including February 19, 1917. 

February 19, 1917.—Time to submit Bill of Exceptions and to 
file transcript of record extended to and including March 19, 1917. 
March 19, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including March 31, 1917. 

26 March 30, 1917.—Time to submit Bill of Exceptions and 
to file transcript of record extended to and including April 

9, 1917. 

April 9, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including April 24, 1917. 

April 23, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including May 4, 1917. 

May 4, 1917.—Time to submit Bill of Exceptions and to file 
transcript of record extended to and including May 31, 1917. 


Supreme Court of the District of Columbia. 

Tuesday, May 29, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Covington, presiding. 

******* 

By Justice Gould: 

«/ 

Now comes here bv the plaintiff bv bis Attorneys of record and 
prays the Court to sign, seal and make part of the record, bis Bill 
of Exceptions taken during the trial of these causes, now for then, 
which is accordingly done. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is 
made part of this transcript, in cause No. .*>4427) at Law. wherein 
Michael Espert is Plaintiff and The Potomac Insurance Company 
of the District of Columbia, a body corporate, is Defendant, as the 
same remains upon the tiles and of record in said Court. 

In Testimony Whereof. I hereunto subscribe mv name and affix 

« 

the seal of said Court, at the City of Washington, in said District, 
this 31st day of May, DMT. 

(Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 


28 In the Supreme Court of the District of Columbia. 

At Law. No. 54424. 


Michael Espert, Plaintiff, 
v. 

The Franklin Insurance Co., a Body Corporate, Defendant. 

At Law. No. 54425. 


Mic hael Espert, Plaintiff, 

v. 


The Potomac Insurance Co., a Body Corporate, Defendant. 

Bill of Exceptions. 

Upon the trial of the above entitled cases the plaintiff, to maintain 
the issue on his part joined, gave evidence tending to establish that 
on and for several years prior to the 20th day of February, 1911, 
and continuously to the time of trial, he had been and was the owner 
of certain cold storage warehouses numbered 40 to 54 and 51 to 53 
East Michigan Street, and No. 102 to 110 Fifth Avenue, Chicago, 
Illinois; that on February 20, 1911, he obtained certain policies of 
insurance on said property, among said policies being a policy in 
the New York standard form of the Federal Underwriters of Wash¬ 
ington, D. C.; that on March 19, 1911, a fire occurred on premises 
Nos. 46 to 54 East Michigan Street, from a cause unknown to the 
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witness, which fire burned for four or five days, badly damaging said 
property and destroying the upper floors entirely; that he placed the 
matter of the adjustment of loss as a result of said tire in the hands 
of Wampold and Smith, Adjusters, of Chicago; and that said policy 
of insurance of the Federal Underwriters of Washington, 1). C., 
covering said property reads as follows; and the original policy is 
hereby made a part of this bill of exceptions and may be exhibited 
to the Court: 


Stock Policy. 


No. 14197. 


$15,000 @ .00. 


The Federal Underwriters Policy of 


Franklin Insurance Company, 
Washington, I >. C. 


Potomac Insurance Company, 
Washington, 1). C. 


In consideration of the stipulations herein named and of Ninety 
and Xo/100 Dollars Premium (each of said companies being paid 
one-half of the gross premium and contracting to pay a correspond¬ 
ing proportion of any los< or damage that may occur hereunder, as 
hereinafter provided) do insure Michael Espert for the term of One 
Year from the Twentieth day of February, 1911 ? at noon, to the 
Twentieth day of February, 191*2, at noon, against all direct loss or 
damage by fire, except as hereinafter provided, to an amount not ex¬ 
ceeding Fifteen Thousand Dollars, to the following described prop¬ 
erty while located and contained as described herein, and not else¬ 
where, to wit: 

(Printed form attached is made a part of this contract. 

J. McC., for Co.) 

Which said printed form is as follows: 

Michael Espert. 

$15,000. IJeing a pro rata part of each of the following specified 
amounts; 

$00,000. On the seven story and basement brick building, its side¬ 
walks, plate glass, boilers, engines, permanent fixtures, 
machinery pertaining to the service of the building, or 
furnishing power therein, but excluding any manufactur¬ 
ing apparatus or machinery, situate at Nos. 40 to 54 East 
Michigan Street, Chicago, Illinois. 

$50,000. On the seven story and basement brick building, its side¬ 
walks, plate glass, boilers, engines, permanent fixtures, 
machinery pertaining to the service of the building, or 
furnishing power therein, but excluding any manufactur¬ 
ing apparatus or machinery, situate at Nos. 51 to 53 East 
Michigan Street, Chicago, Illinois. 

3—3098a 
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$’2”).000. On the four story and basement brick building, its side¬ 
walks, plate glass, boilers, engines, permanent fixtures, 
machinery pertaining to the service of the building, or 
furnishing power therein, but excluding any manufactur¬ 
ing apparatus or machinery, situate Nos. 10*2 to 110 Fifth 
Avenue, (’hit ago. Illinois. 

Permission granted for the use of the premises as at present and 
for other purposes not any more hazardous, and to keep and use 
all articles ami materials usual to the business conducted therein, but 
the use, handling or storing of benzine, benzole, gasoline, naphtha, 
calcium carbide or fireworks, is prohibited unless a special permit is 
attached hereto. 

d() Special permission i> granted for the use of benzine, ben¬ 

zole. gasoline, naphtha or other light products of pertoleum, 
providing the quantity of either or all shall not exceed one gallon 
for each occupant of the building (exclusive of not exceeding one 
gallon contained in the device in which it is used), to be kept in ap¬ 
proved metal safety cans. 

It is understood and agreed that the foundations of the building 
below the level of the under surface of the lowest basement floor are 


not insured under this policy. 

This Company shall not be liable for any loss or damage result¬ 
ing from any electrical injury or disturbance, whether from artificial 
or natural cause, in or to any of the electrical apparatus, machinery, 
or connections hereby insured, unless lire ensues, and then for loss re¬ 
sulting from fire onlv. Permission to make ordinary alterations 
and repairs. 

Other insurance permitted. 

This policy shall cover any direct loss or damage caused by Light¬ 
ning, except loss or damage to electrical apparatus and machinery 
and connections (meaning thereby the commonly accepted use of 
the term Lightning, and in no ca-e to include loss or damage by 
cyclone, formal' or windstorm), not exceeding the sum insured, nor 
the interest of the insured in the property, and subject in all other 
respects to the terms and conditions of this policy. Provided, how¬ 
ever. if there shall he any other lire insurance on said property, this 
company shall le liable only pro rata with such other insurance for 

anv direct loss hv Lightning, whether such other insurance be 

• • * 

against direct loss hv Lightning or not. 

• • « * 

In consideration of the rate at which this policy is written it is 
expressly stipulated and made a condition of this contract that this 
company shall he liable for no greater proportion of any loss than 
the amount hereby insured bears to Eighty per cent of the actual 
cash value of the property described herein at the time when 
such loss shall happen, nor for more than the proportion which 
this policy bears to the total contributing insurance thereon. If this 
policy be divided into two or more items, the foregoing conditions 
shall apply to each item separately. 

It is understood that the word “noon*’ in the commencement and 
expiration of this policy means the noon of “Central Standard 
Time.” 
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Attached to and forming a part of Policy No. 14197 of the Fed¬ 
eral Underwriters Company of Washington, I). C. 

JOHN D. C. (Slip Torn.) 


And each of said companies, acting and contracting for itself and 
not jointly, or one for the other, hereby agrees to make good unto 
the said insured, subject to the limitations and conditions herein 
expressed, all such loss or damage by tire, not exceeding one-half of 
the whole amount hereby insured on each separate division or item of 
this policy, as shall happen to said property during the term of in¬ 
surance. The words “These Companies.” wherever they occur in 
this policy, shall be understood as meaning ‘‘These Companies re¬ 
spectively.” or “each of said Companies/* as the case may require. 

These Companies shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the loss or 
damage shall be ascertained or estimated according to such actual 
cash value, with proper deduction for depreciation however caused, 
and shall in no event exceed what it would then cost the insured to 
repair or replace the same with material of like kind and quality; 
said ascertainment or estimate shall be made bv the insured 


Ml and these companies, or, if they differ, then by appraisers, as 
hereinafter provided; and. the amount of loss or damage hav¬ 
ing been thus determined, the sum for which these companies are 
liable pursuant to this policy shall le payable sixty days after due 
notice, ascertainment, estimate, and satisfactory proof of the loss 
have been received bv these companies in accordance with the terms 
of this policy. It shall be optional, however, with these companies 
to take all, or any part, of the articles at such ascertained or appraised 
value, and also to repair, rebuild, or replace the property lost or 
damaged with other like kind or quality within a reasonable time 
on giving notice, within thirty days after the receipt of the proof 
herein required, of their intention so to do; but there can be no 
abandonment to these companies of the property described. 

This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact or circum¬ 
stance concerning this insurance or the subject thereof: or if the in¬ 
terest of the insured in the property be not truly stated herein; or in 
case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether be¬ 
fore or after a loss. 

This entire policy, unless otherwise provided by agreement in¬ 
dorsed hereon or added hereto, shall be void if the insured now has or 
shall hereafter make or procure any other contract of insurance, 
whether valid or not, on property covered in whole or in part by this 
policy; or if the subject of insurance be a manufacturing establish¬ 
ment and it be operated in whole or in part at night later than ten 
o’clock, or if it cease to be operated for more than ten consecutive 
davs; or if the hazard be increased bv anv means within the control 
or knowledge of the insured: or if mechanics be emploved in build¬ 
ing, altering, or repairing the within described premises for more 
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than fifteen days at any one time; or if the interest of the insured l>e 
other than unconditional and sole ownership: or if the subject of in¬ 
surance he a building on ground not owned hv the insured in fee- 
simple; or if the subject of insurance be personal property and be 
or become incumbered by a chattel mortgage; or if. with the knowl¬ 
edge of the insured, foreclosure proceedings be commenced or notice 
given of sale of any property covered by this policy by virtue of any 
mortgage or trust deed; or if any change, other than by the death of 
an insured, take place in the interest, title, or possession of the sub¬ 
ject of insurance (except change of occupants without increase of 
hazard) whether by legal process or judgment or by voluntary act of 
the insured, or otherwise: or if this policy l e assigned before a loss; 
or if illuminating gas or vapor 1 e generated in the described build¬ 
ing (or adjacent thereto) for use therein; or if (any usage or custom 
of trade or manufacture to the contrary notwithstanding) there be 
kept. used, or allowed on the above-described premises, benzine, ben¬ 
zole. dynamite, ether, fireworks, gasolene, greek lire, gunpowder ex¬ 
ceeding twenty-live pounds in quantity, naphtha, nitro-glycerine or 
other explosives, phosphorus, or petroleum or any of its products of 
greater inflammability than kerosene oil of the United States stand¬ 
ard. (which last may be used for lights and kept for sale according 
to law but in quantities not exceeding live barrels, provided it be 
drawn and lamps filled by daylight or at a distance not less than ten 
feet from artificial light) : or if a building herein described, whether 
intended for occupancy by*owner or tenant, be or become vacant or 
unoccupied and so remain for ten days. 

These companies shall not le liable for loss caused directly or in- 
directlv bv invasion, insurrection, riot, civil war or commotion, or 
military or usurped power, or by order of any civil authority; or by 
theft: or by neglect of the insured to use all reasonable means 
3*2 to save and preserve the propertv at and after a lire or when 
the property is endangered by lire in neighboring premises; 
or (unless lire ensues, ami. in that event, for the damage by lire 
onlv) bv explosion of anv kind, or lightning; but liability for direct 
damage by lightning may he assumed by specific agreement hereon. 

If a building or any part thereof fall, except as the result of lire, 
all insurance bv this policy on such building or its contents shall 
immediately cease. 

These companies shall not be liable for loss to accounts, bills, cur¬ 
rency, deeds, evidences of debt, money, notes, or securities; nor, 
unless liability is specifically assumed hereon, for lo-s to awnings, 
bullion, casts, curiosities, drawings, dies, implements, jewels, manu¬ 
script'!. medals, models, patterns, picture'-, scientific apparatus, signs, 
store, or office furniture or fixtures, sculpture, tools, or property held 
on storage or for repairs; nor. beyond the actual value destoyed by 
fire, for loss occasioned by ordinance or law regulating construction 
or repair of buildings, or by interruption of business, manufacturing 
processes, or otherwise: nor for any greater proportion of the value 
of plate glass, frescoes, and decorations than that which this policy 
shall bear to the whole insurance on the building described. 
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If an application, survey, plan, or description of property be re¬ 
ferred to in this policy i( shall be a part of this contract and a war¬ 
ranty bv the insured. 

In any matter relating to this insurance no person, unless duly 
authorized in writing, shall be deemed the agent of these companies. 

This policy may by a renewal be continued under the original 
stipulations, in consideration of premium for the renewed term, pro¬ 
vided that anv increase of hazard must be made known to these com- 
panies at the time of renewal or this policy shall be void. 

This policy shall l>e canceled at any time at the request of the in¬ 
sured; or by these companies by giving live days' notice of such can¬ 
cellation. If this policy shall be canceled as hereinbefore provided, 
or become void or cease, the premium having been actually paid, the 
unearned portion shall be returned on surrender of this policy or 
last renewal, these companies retaining the customary short rate; 
except that when this policy is canceled by these companies by giv¬ 
ing notice they shall retain only the pro rata premium. 

If, with the consent of these companies, an interest under this 
policy shall exist in favor of a mortgagee or of any person or corpo¬ 
ration having an interest in the subject of insurance other than the 
interest of the insured as described herein, the conditions hereinbe¬ 
fore contained shall apply in the manner expressed in such provi¬ 
sions and conditions of insurance relating to such interest as shall 
be written upon, attached, or appended hereto. 

If property covered by this policy is so endangered by lire as to re¬ 
quire removal to a place of safety, and is so removed, that part of 
this policy in excess of its proportion of any loss and of the value of 
property remaining in the original location, shall, for the ensuing 
five days only, cover the property so removed in the new location; if 
removed to more than one location, such excess of this policy shall 
cover therein for such five days in the proportion that the value in 
any one such new location bears to the value in all such new loca¬ 
tions; but these companies shall not, in any case of removal, whether 
to one or more locations, he liable beyond the proportion that the 

amount hereby insured shall hear to the total insurance on the whole 
«/ 

property at the time of fire, whether the same cover in new location 
or not. 

33 If fire occur the insured shall give immediate notice of anv 

loss thereby in writing to these companies, protect the prop¬ 
erty from further damage, forthwith separate the damaged and un¬ 
damaged personal property, put it in the best possible order, make a 
complete inventory of the same, stating the quantity and cost of each 
article and the amount claimed thereon; and within sixty days after 
the fire, unless such time is extended in writing by these companies, 
shall render a statement to these companies, signed and sworn to by 
said insured, stating the knowledge and belief of the insured as to 
the time and origin of the fire; the interest of the insured and of 
all others in the property; the cash value of each item thereof and 
the amount of loss thereon; all incumbrances thereon; all other in¬ 
surance, whether valid or not, covering any of said property; and a 
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copy of nil (lie descriptions and schedules in all policies; any changes 
in (he (itle. use, occupation, location, possession, or exposures of 
said property since the issuing of (his policy; hv whom and for what 
purpose any building herein described and the several parts (hereof 
were occupied at (he time of lire; and shall furnish, if required, veri- 
lied plans and specifications of any building, fixtures, or machinery 
destroyed or damaged; and shall also, if required, furnish a certifi¬ 
cate of (he magistrate or notary public (not interested in the claim as 
a creditor or otherwise, nor related to the insured) living nearest the 
place of lire, stating that he has examined the circumstances and l>e- 
lieves the insured has honestlv sustained loss to the amount that such 
magistrate or notary public shall certify. 

The insured, as often as required, shall exhibit to any person desig¬ 
nated by these companies all that remains of any property herein 
described, and submit to examinations under oath by any person 
named by thc<e companies, and subscribe the same: and as often as 
required, shall produce for examination all hooks of account, hills, 
invoices, and other vouchers, or certified copies thereof if originals 
l e lost, at such reasonable place as may be designated by these com¬ 
panies or their representative, and shall permit extracts and copies 
thereof to he made. 

In the event of disagreement as to the amount of loss the same 
shall, as above provided, he ascertained by two competent and disin¬ 
terested appraisers, the insured and these companies each selecting 
one, and the two h> chosen shall first select a competent and disin¬ 
terested umpire: the appraisers together shall then estimate and 
appraise the loss, stating separately sound value and damage, and, 
failing to agree, shall submit their differences to the umpire; and the 
award in writing of any two shall determine the amount of such loss; 
the parties thereto shall pay the appraiser respectively selected by 
them and shall hear equally the expenses of the appraisal and um¬ 
pire. 

These companies shall not be held to have waived any provision 
or condition of this policy or any forfeiture thereof by any require¬ 
ment. act, or proceeding on their part relating to the appraisal or to 
any examination herein provided for: and the loss shall not become 
payable until sixty days after the notice, ascertainment, estimate, and 
satisfactory proof of the loss herein required have l>een received by 
these companies, including an award bv appraisers when appraisal 
has been required. 

These companies shall not he liable under this policy for a greater 
proportion of any loss on the described property, or for loss by and 
expense of removal from premises endangered by fire, than the 
amount herehv insured shall hear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, covering such prop¬ 
erty, and the extent of the application of the insurance under this 
policy or of the contribution to be made by these companies in case 
of loss, may he provided for by agreement or condition written 
hereon or attached or appended hereto. Liability for re-insuraee 
shall be as specifically agreed hereon. 
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34 If these companies shall claim that the fire was caused by 

the act or neglect of any person or corporation, private or 
municipal, these companies shall, on payment of the loss, he subro¬ 
gated to the extent of such payment to all right of recovery by the 
insured for the loss resulting therefrom, and such right shall he as¬ 
signed to these companies by the insured on receiving such payment. 

No suit or action on this policy, for the recovery of any claim, 
shall l>e sustainable in any court of law or equity until after full 
compliance l>v the insured with all the foregoing requirements, nor 
unless commenced within twelve months next after the lire. 

Wherever in this policy the word “insured'* occurs, it shall he held 
to include the legal representative of the insured, and wherever the 
word “loss" occurs, it shall he deemed the equivalent of “loss or 
damage.” 

If this policy he made by a mutual or other company having 
special regulations lawfully applicable to its organization, member¬ 
ship, policies or contracts of insurance, such regulations shall apply 
to and form a part of this policy as the same may he written or 
printed upon, attached, or appended hereto. 

This policy is made and accepted subject to the foregoing stipula¬ 
tions and conditions, together with such other provisions, agree¬ 
ments. or conditions as mav he indorsed hereon or added hereto, and 
no officer, agent, or other representative of these companies shall have 
power to waive any provision or condition of this policy except such 
as by the terms of this policy may Ik? the subject of agreement in¬ 
dorsed hereon or added hereto, and as to such provisions and condi¬ 
tions no officer, agent, or representative shall have such power or he 
deemed or held to have waived such provisions or conditions unless 
such waiver, if any, shall he written upon or attached hereto, nor 
shall any privilege or permission affecting the insurance under this 
policy exist or he claimed by the insured unless so written or attached. 

The liability of each of said Companies under this policy being 
the same, said Companies respectively agree that a proof of loss or 
damage made to, and accepted by either Company, shall he accepted 
by the other without further proceedings on the part of the insured; 
and said Companies further respectively agree that, in case the in¬ 
sured shall resort to judicial proceedings for the purpose of en¬ 
forcing claims under this policy, it shall not he necessary for the in¬ 
sured to proceed against each of them, but that the insured may 
bring action against either of them, and that (subject to the above re¬ 
cited provision in regard to notice of suit) the other shall be bound 
and concluded by the result of such action in the same manner and 
to the same effect as if it had been prosecuted against each of them 
separately with the like result. 

In Witness Whereof, the said Franklin Insurance Co., and the said 
Potomac Insurance Co., respectively, have caused this policy to be 
signed by the Presidents and attested by their Secretaries, in the 
City of Washington, in the District of Columbia. But this policy 
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shall not he valid until countersigned by the duly authorized Agent 
(or Agents) of these Companies at Chicago, 111. 

FRANKLIN INSURANCE CO., 

Washington, D. C. 
JAMES L. NORRIS, President. 

W. I\ YOUNG, Secretary. 

POTOMAC INSURANCE CO., 

Washington, I). C. 
JOHN TAYLOR ARMS, President. 
ALEX. K. PHILLIPS, Secretary. 


35 Countersigned at said Agencv the 23rd day of February, 

1911. 

JOHN I). CORY & CO., Agent. 


(Slip attached to front of policy, reading as follows:) 

Feb. 25th, 1911. 

Correct rate '$1,003; additional premium $50.45. Attached to 
and forming part of policy #14197 of the Federal Underwriters of 
Washington, I). C. 


(Pack of Policy.) 

Standard Fire Insurance Policy of the States of New York, 
Connecticut, Pennsvlvania, New Jersev, and Rhode Island. 

Expires February 20th, 1912. 

Property Bldgs., Chicago, III. 

Am t, $15,000. Premium, $90.00. 

Assured: Michael Espert. 

No. 14197. 


The Federal Underwriters’ Policy of Franklin Insurance Co. and 

Potomac Insurance Co. 


Both of the City of Washington, District of Columbia: 

Sticker affixed to back of policy bears the following imprint: 
“Lumber Underwriters Fire Insurance for Lumbermen and Wood¬ 
workers, 66 Broadway, New York.” 

It is important that the written portions of all policies covering the 
same property read exactly alike. If they do not they should be 
made uniform at once. 
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The plaintiff also offered evidence tending to prove that the 
upper stories of said premises Nos. 46 to 54 East Michigan 
Street were destroyed by tire and the rest of the building badly dam¬ 
aged, which lire started on March 19, 1911 and continued to burn 
for four or live days, and that the cause of such lire was unknown to 
the witnesses. lie also offered further evidence tending to prove that 
the value of said premises at the time of the lire amounted to the sum 
of $138,000, and that the amount of loss suffered by him as a result 
of the tire was in the neighborhood of $80,000.00. 

\\ hereupon the plaintiff offered in evidence the deposition of 
John I). Cory, who testilicd in substance as follows: I reside in Chi¬ 
cago, Illinois, where 1 am engaged in the lire insurance business, and 
have been in that business for the past thirty-six years. In Febru¬ 
ary, 1911, I represented the Federal Underwriters, of Washington, 
D. C. (Plaintiff* offered in evidence certified copies of witness’ author¬ 
ity to represent, in the State of Illinois, the Potomac and Franklin 
Insurance Companies, constituting the Federal Underwriters of 
Washington, I). C. in February, 1911, together with certificate of the 
Insurance Superintendent of Illinois that said Companies were 
licensed to do business in that State at the time of the issuance of the 
policy in question, which authorizations, in terms, constituted the 
witness, for each defendant and in its name, “its true and lawful 
Attorney, in and for the State of Illinois, on whom all process of law, 
whether mesne or final, against said Insurance Company, may he 
served, in any action or special proceedings against said Company in 
the State of Illinois, subject to and in accordance with all the pro¬ 
visions and statutes and laws of said State of Illinois.”) I 
37 am familiar with the policy of insurance of the Federal Un¬ 
derwriters, No. 14197, for $15,000 on the property of Michael 
Espert, including premises Nos. 40 to 54 East Michigan Street, which 
is now shown me, and this is my signature on the policy. That policy 
was issued in New York City. I was not acquainted with Michael 
Espert, but know the building 40 to 54 East Michigan Street very 
well. It was used for cold storage purposes. 1 recall the fire that 
took place there on March 19, 1911. I made no investigation of the 
loss for the Federal Underwriters. Mr. Frank L. Erion is an insur¬ 
ance adjuster associated with the Western Adjustment Company, one 
of the largest adjustment companies in the world. We have a record 
in our office of the adjustments made hv me with reference to the 
Federal Underwriters. There is no record of any adjustment of the 
Espert loss. I do not know whether any proofs of loss were rendered 
in this case. Mr. Kelly from the home office in New York was in 
Chicago and mentioned the Espert lire to me, but 1 did not know 
whether he was making an investigation of it or not. 

Whereupon the plaintiff offered in evidence the deposition of 
William G. Smith, who testified in substance as follows: I reside at 
327 South Iloyne Avenue, Chicago, Illinois. My business is that of 
insurance adjustments and I was so engaged in 1911. I was then a 
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meml>er of the firm of Hall, Man arson, Wampold and Smith. I know 
Michael Espert, tlie plaintiff in this suit, and was employed by him 
in connection with the fire a f feet inn premises 4b to 54 East Michigan 
Street, Chicago. Illinois, which took place on March 19, 1911. I 
came into the matter about May 1st. I first obtained from Mr. Espert 
the insurance policies covering that property, among others policy 
No. 14197 of the Franklin and Potomac Insurance Companies 

58 under date of February 55, 1911. (Witness identifies policy 
heretofore offered in evidence.) 

Mr. Sullivan: “We admit that the paper offered in evidence is the 
original policy issued by these two defendants under the name of the 
Federal I’nderwriters; that it was duly issued by properly authorized 
representatives of the defendants, and that the premium was duly 
paid thereon.” 

The witness continuing: 1 made records or prepared notices for 
Mr. Espert following my employment after May 1st. I have no copy 
of those notice- of loss or letters. 1 had copies at the time but deliv¬ 
ered them to Mr. Espert's attorney for use in a case pending in the 
New York courts brought by Mr. Espert against the Lumber Under¬ 
writers. I have no second office copy tending to refresh my memory 
of their contents. The paper you now hand me (being a copy of the 
printed record on appeal in the Lumber Underwriters' case of a letter 
written by the witne-s to the Lumber Underwriters.) refreshes 

59 my recollection as to the transactions on or alnmt the day it 
hears date, to wit. Mav S. 1911. This is one of the papers. I 

prepared a letter in this form addressed to the Potomac Insurance 
Company, of ‘Washington, lb C., and the Franklin Insurance Com¬ 
pany. of Washington. I). C. The language of the letter is as follows: 


Federal Underwriters, Washington, lb C. 

Hear Sir: Herewith 1 l eg to hand you proof of loss in my claim 
under your policy No. 14197 by reason of the fire which occurred on 
mv premises No-\ 4b to 54 East Michigan Street, Chicago, Illinois, 
March 19th. 1911. 

The ascertainment of* the loss on this building is proceeding by 
appraisal, and inasmuch as your company is not at this time repre¬ 
sented hv an adhistcr who is authorized to enter into the appraisal 
agreement on behalf of your company, this proof is tiled to comply 
with your policy conditions, and. in the absence of the exact amount 
of loss, claim is made for the total amount of vour policy on this 
item. 

At the same time. I am enclosing an agreement for an extension 
of time for the filing of proof of loss, and upon return of this agree¬ 
ment. signed by you. I will he in a position to file supplemental proof 
with the correct claim as ascertained bv the appraisal upon comple¬ 
tion thereof. 

Will vou kindlv give this matter immediate attention and let me 
hear from vou? 

Yours verv trulv, 

MICHAEL ESPERT.” 
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I sent one copy of this letter so addressed. There was another docu¬ 
ment accompanying the letter hut I have no copy of it in my tiles. 

I he document which you now show me refreshes my recollec- 
49 tion, (being a copy in the printed record on appeal in the 
Lumber t nderwriters case of proof of loss sent by the witness 
to the Lumber Underwriters on or about May S, Dll.) 

4 1 Counsel for the plaintiff thereupon called upon counsel for 

the defendant to produce an instrument purporting to have 
l»een sent by the witness on or about May S, Dll, to the Federal Un¬ 
derwriters, of Washington, 1). C., relating to the proofs of loss signed 
and sworn to by Michael Fspert. Thereupon counsel for the de¬ 
fendants stated that careful search had been made for the paper re¬ 
ferred to but that he was unable to produce the same, and his infor¬ 
mation was that no such paper had ever been served. 

The witness continuing: The paper which I have before me (being 
the copy in the printed record in the Lumber Underwriters' case of 
the proofs of loss mailed to the Lumber I nderwriters on May 8, 
Dll) is of like tenor and import to the one enclosed with the letter 
to the Federal Underwriters. (The witness also had before him the 
original policy in this suit.) 1 can give the language <4 that proof 
of loss. It recited the policy number, 14197; the expiration 
4*2 of policy, February 20, 1912: amount of policy, *$15,000; 


amount claimed thereunder, $(>.(>(>4.07; and that it was issued 


by the Chicago agency; also as follows: 


Claim for Lons Against the Federal I ruler wriicrs of II ashington, 

I). C. 


40 He vour policy of insurance described above vou insured 

Michael Fspert 

(hereinafter called the insured) against all direct loss or damage by 

lire on the following described property. 

Michael Fspert. 

$15,000.00 Being a pro rata pail of each of the following specified 
amounts: 

$00,000.00 On the seven story and basement brick building, its 
sidewalks, plate glass, boilers, engines, permanent 
fixtures, machinery pertaining to the service of the 
building, or furnishing power therein, but excluding 
any manufacturing apparatus or machinery, situate at 
Nos. 40 to 54 Fast Michigan Street, Chicago, Illinois. 

$50,000.00 On the seven story and basement brick building, its 
sidewalks, plate glass, boilers, engines permanent fix¬ 
tures, machinery pertaining to the service of the build¬ 
ing, or furnish power therein, but excluding any manu- 
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factoring apparatus or machinery, situate at Nos. 51 
to 5.4 Hast Michigan Street, Chicago, Illinois. 

$25,000.00 On the four story and 1 asenient hrick building. its side¬ 
walks. idate glass, boilers, engines, permanent fixtures, 
machinery pertaining to the service of the building, 
or furnishing power therein, hut excluding any manu¬ 
facturing apparatus or machinery, situate Nos. 102 to 
1 in Fifth Avenue, Chicago, Illinois. 

Permission granted for the use of the premises as at present and 
for other purposes not any more hazardous, and to keep and use 
all articles and materials usual to the business conducted therein, 
hut the use. handling or storing of benzine, benzole, gasoline, 
naphtha, calcium carbide or fireworks, is prohibited unless a special 
permit is attached hereto. 

Special permission is granted for the use of benzine, benzole, gaso¬ 
line. naphtha or other like products of petroleum, providing the 
quantity of either or all shall not exceed one gallon for each occupant 
of the building (exclusive of not exceeding one gallon contained in 
the device in which it is used), to be kept in approved metal safety 
cans. 

It is understood and agreed that the foundations of the building 
below the level of the under surface of the lowest basement floor 
are not insured under this policy. 

44 This company shall not be liable for any loss or damage 

resulting from any electrical injury or disturbance whether 
from artificial or natural coo/sc. in or to any of the electrical ap¬ 
paratus, machinery or connections in use hereby insured, unless fire 
ensues, and then from loss resulting from tire only. Permission 
granted for alterations and repairs, but this shall not be held to 
include the enlargement of the building or any change in a division 
or fire wall. 

Other insurance permitted. 

This policy shall coyer any direct loss or damage caused by light¬ 
ning, except loss or damage to electrical apparatus and machinery 
and connections (meaning thereby the commonly accepted use of 
the term lightning, and in no case to include loss or damage by 
cyclone, tornado or windstorm), not exceeding the sum insured, nor 
tiie interest of the insured in the property, and subject in all other 
respects to the terms and conditions of this policy. Provided, how¬ 
ever, if there shall be any other lire insurance on said property, this 
Company shall be held liable only pro rata with such other insurance 

for anv direct loss by lightning, whether such other insurance be 
• • 

against direct loss by lightning or not. 

In consideration of the rate at which this policy is written it is 
expressly stipulated and made a condition of this contract that this 
Company shall be liable for no greater proportion of any loss than 
the amount hereby insured hears to — per cent, of the actual cash 
value of the property described herein at the time when such loss 
shall happen, nor for more than the proportion which this policy 
bears to the total contributing insurance thereon. If this policy be 
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divided into two or more items, the foregoing conditions shall 
45 apply to each item separately. 

It is understood that the word “noon'’ in the commence¬ 
ment and expiration of this policy means the noon of “Central 
Standard Time.’’ 

Attached to and forming a part of Policy No. — of the — In¬ 
surance Company of —. 

-, Agents. 


Peb. ‘25th, 1911. 

Correct rate sfl.(MK»; additional premium $'>0.45. Attached to 
and forming part of policy No. 14197 of the Federal Underwriters 
of Washington. I>. C. 

A tire occurred about three forty o’clock P. M., March 19th, 1911, 
from unknown cause which damaged and destroyed the property 
insured, as shown in “Statement of Loss’’ hereto attached. 

The total insurance at the time of said lire was One Hundred Ten 
Thousand Five Hundred Fifty-live and 55/100 Dollars (#110,- 
555.55) as shown in “Schedule of Insurance’’ hereto attached. 

The building containing the property insured was at the time of 
the tire occupied by the Monarch Refrigerating Company as a Cold 
Storage Warehouse. 

The property insured was at the time your policy was issued and 
at the time of said tire owned bv the insured; no other person or 
persons had any interest therein; there has been no change in the 
title, use, occupation, location, possession or exposures of said prop¬ 
erty since the issuing of your policy. 

All statements and schedules herein or attached thereto are sworn 
to as true to the best of my knowledge, information and belief. 

Witness my hand at Chicago, Ill., this 9 day of May, 1911. 

40 MICHAEL ESPERT. 


State of Illinois, 

Count;/ of Cool:, ss: 

Personally appeared before me, on the day and date above written, 
Michael Kspert. signer of the foregoing statement, who made solemn 
oath same is true to the best of his knowledge, information and 
belief. 

DAVID R. JONES, 

Notary Public. 

Q. Did you attend to the sending of those proofs of loss in this 
letter that you have identified, Mr. Smith? A. I did. 

Q. And what method was used for delivery? A. By mail. 

Q. And how were they addressed, if you know? A. To the 
Federal Underwriters. 

Q. What city or state? A. Washington, D. C. 

Q. And was it dulv stamped and deposited in the United States 
Mail? A. Yes, sir. 
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I received no reply from the Federal lUnderwriters or any¬ 
one representing them. No other steps were taken by me in 
connection with this loss. An appraisal of the property was had 
and the company was notified. The appraisal was completed so 
that the proofs under the appraisal could he sworn to bv Mr. Kspert. 
The instrument which you now show me was prepared and signed 
in the manner it now purports to be prepared and signed, at the 
time I last saw it. It was given to Mr. Koval C. Main about Julv 
28, 1P1 1. (The instrument referred to being the proofs of loss of 
Julv 28, KU1). Counsel for the plaintiff then introduced in evi¬ 
dence a letter bearing date September 2b. KM1. purporting to have 
been signed by tin* Federal Underwriters. of Washington, i>. C., 
counsel for the defendants admitting said letter was written, signed 
and mailed postpaid at the time it hears date, which letter reads 
as follows: 


•li. *»• c 


: ept. 2<>, KM 1. 


Michael Kspert, Ksq., -4*»—”>-! Fast Michigan Street, Chicago, Ill. 

1 )kar Sir: We are this day in receipt of paper purporting to be 
proof of loss under policy No. 14KJ7 of the Federal Underwriters, 
Washington, I). 0.. issued to you in the sum of $1A,000, covering 
various property located 4b to A t and A1 to A3 Fast Michigan Street, 
and 10*2-110 Fifth Avenue, in the City of Chicago. Illinois. 

We note in said paper that you claim of said Federal Underwriters 
the sum of $4.8 7 A. 3 3 as its proportion of an alleged adjustment of 
lire loss aggregating the sum of Sso.S40.2A. 

For the purpose of record please note, that the said Federal Under¬ 
writers of Washington. 1>. (’.. hereby rejects said paper, alleged to 
be proofs of loss under its policy aforesaid, for. among other reasons, 
the measure of loss has not been determined in accordance with the 
terms and conditions thereof: that no authority, express or implied, 
was delegated any one to represent said Federal Underwriters in the 
adjustment of your alleged claim., wherefore said Federal Under¬ 
writers decline to accept said paper as proof of claim as required 
under the contract, and the same is therefore held in this oflice sub¬ 
ject to such disposition as you may choose to make of it. 

Reserving all rights under and by virtue of its policy, 
48 herein referred to, we are. 

Yours verv trulv. 

FKDKRAL UNDHKWRITERS OF 
WASHINGTON, 1>. C., 
l»y JNO. A. KELLY £ CO., 

General Agents.” 

I have computed the claim of Mr. Kspert based on the policy 

offered in evidence as against the companies under the joint policy 

known as the Federal Underwriters. Their liability thereunder is 

« 

$4,875.33 jointly. The respective share of each company would be 
one-half of that amount with interest. 
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1 arrived at the conclusion that the principal sum due is $4,875.33 
by the award of the appraisers. 1 have made a computation of the 
amount due under this policy without regard to the award. 1 made 
this upon detailed figures prepared by a contractor employed by 
Hall, Mangson, Wampold and Smith. 1 do not know that the 
Federal Underwriters were not parties to the appraisment. I have 
included the expense of the appraisal in the computation just given. 
On May <S, 1911, to the best of my recollection I sent out about ten 
or twelve notices. I sent these notices to the Acadia Fire of Canada; 
Anglo-American, Canada; British Oeneral. England; East India, 
Holland; Federal Underwriters, I). C.; Lumber Underwriters, N. Y.; 
Minnesota Fire. Minnesota; Missis<pioi A Kouville Mutual, Canada; 
Norfolk Fire of Virginia; Scranton Fire of Pennsylvania. 

There were twenty-nine policies all told covering that property. 
I did not send notices to all of the companies because “at the time 
of the disagreement between the adjusters and myself as to the 
agreement between the adjusters and myself to appraise the loss, it 
was understood at the time that all the companies were represented, 
hue we were later notified by Mr. Erion of the Western Adjustment 
Company that the representation had been withdrawn. We 
49 then prepared preliminary proofs of loss for the various com¬ 
panies that withdrew from the appraisal, to comply with the 
policy conditions; and, among other companies, the Federal Under¬ 
writers was one that the preliminary proofs were sent to, with a letter, 
also with an unsigned document asking for an extension of time, on 
or about May 9, 1911.” All of the companies’ names were type¬ 
written on the appraisal paper with the understanding that they were 
represented by Mr. Erion, but later we were notified that these com¬ 
panies had withdrawn their representation. Mr. Henry W. White 
represented several of the companies. Mr. Erion represented all of 
these companies in question. I saw the original appraisal agreement 
and would he able to identify a copy of it. The document vou hand 

• 1 • V 


me looks like an exact copy. 

The witness was then asked to look at the copy in question for 
the purpose of refreshing his recollection, and after objection by 
counsel for the plaintiff on the ground, among others, that the 
original instrument was not before the witness, he said: In the 
absence of the original I could not say that all of the companies 
named by me as those to whom these notices were sent about Mav 
8, 1911, except the Federal Underwriters, appear as not having been 
signed for by anyone. I do not recall whether on May 8, 1911, 
I was possessed of information that the Federal Underwriters were 
a party to that appraisal. 

Q. Can you tell us when you first learned that the Federal Under¬ 
writers were not parties to this appraisal? Do you know whether 
it was before or after the notices of May 8th, 1911, were sent out? 
A. No, I do not. It was only in a general conversation with Mr. 
Erion that I learned that. The papers were not in my possession 
after thev were drawn. 
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Q. Have you an independent recollection at this time of the fact 
of mailing on or about May Nth. 1011, the letter and the proofs 
about which you have testified, addressed to the Federal 
50 Underwriters, Washington, I). C.? A. Yes, sir. They were 
prepared for these various companies and mailed out. 

Q. How do you happen to recall mailing them to the Federal 
Underwriters, in particular? A. I do not especially recall them, 
hut I included them under this number of companies, that is, the 
companies that were in question. 

Mr. Sullivan: ‘ Now, isn’t this the fact: That your recollection 
is that these notices were sent by you to the companies which were 
not parties to the appraisal, and understanding now that the Federal 
Underwriters were not parties to the appraisal, you therefore sup¬ 
posed that you had sent a like notice and proof to the Federal 
Underwriters at that time. Answer: ‘‘Yes. 


The witness continuing: 1 testified in the Lumber l nderwriters 
case and copies of these notices 1 speak of were used in that case, 
that is, I mean the general form. I don’t mean a copy of the ](ar¬ 
ticular notice which I say was sent to the Federal Underwriters. 
I do not recall whether I testified in the Lumber l nderwriters’ case 
that the notices in that case were sent by registered mail, or whether 
1 produced the registered receipt. 

Q. Mr. Smith, if you did testify in the New York case to the facts 
I have just stated, and did produce the registered receipt in that 
case, can vou tell us whv the same thing was not done in this case? 
A. Why? 

Q. Yes; and why have you not produced the registered receipt 
here? A. It is possible that 1 was notified by Mr. Erion that he 
represented the Company. Later he may have told me that the 
companies had withdrawn. That was the impression that I had. 

Q. This possibility and what may have been is the nearest 
51 you can come to explaining it, is it? A. A es, sir. 

Mr. Sullivan: Mr. Hruggemeyer, I suggest that in view of the 
examination of this witness, and in accordance with the suggestion 
you have already made to me oft of the record, his testimony may 
be more readily understood if this copy oi the arbitration agreement 
is filed with the deposition as an Exhibit for such use as either of 
the parties mav have occasion to make ot it: subject to objections 
by either party, and particularly, on the part of the defendants, upon 
the ground that the authority of Mr. Erion to sign for the Tederal 
Underwriters has not been shown. 

Mr. Hruggemeyer: I think that the proper mode of getting the 
document in the record is. first, that the copy may be used in lieu 
of the original, and treated with and given the same legal effect as 
though the original were here offered; and then hv agreement of 
counsel the document is admitted in evidence subject to all legal 
exceptions or objections that can he made to it. as either counsel 
may he advised it is expedient, proper and material, to so object, 
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upon any ground other than the fact that it is not the original pro¬ 
duced for the purpose of the record. 

Mr. Sullivan: I have no object ion to that. 

Mr. Bruggemeycr: And it is further stipulated by counsel for 
plaintiff that the notice addressed to the Lumber Underwriters was 
sent by registered mail, with a request for return receipt demanded, 
and such return receipt was used by the plaintiff in the suit against 
the Lumber Underwriters in the New York case; and that said 
Exhibit heretofore admitted in evidence by agreement is marked 
Exhibit 4 and is hereto attached.” 

The copy of the arbitration agreement referred to was exhibited 
to tlie jury; is hereby made a part of this bill of exceptions though 
l'liys ically omitted therefrom, and may be exhibited by either party 
to the Court on appeal. 

Redirect examination: 

52 Q. Mr. Smith, whatever your recollection may he as to the 
time of sending the notices to the Federal Underwriters, is 

there anv doubt about a conversation with Mr. Erion with reference 
to a subsequent withdrawal of the Federal? A. I cannot sav that 
there was specifically; there may have been generally. 

53 Q. Mr. Erion is Frank L. Erion, who was acting as ad¬ 
juster for many of tlie companies which were affected by 

this loss on the Espert property, was he not? A. Yes. 

Q. And purported to represent them in that adjustment? A. 
Yes. 

Q. Did you have a conversation with reference to that? A. Yes, 
sir. 

Q. And pursuant to that conversation, whatever it was, you sent 
these notices in question about which you have already fully testi¬ 
fied? A. Yes. sir. 

Q. Do you now recall, having your recollection refreshed, whether 
vou did it on exactlv the same dav that you sent the Lumber Un- 
derwriters or not? A. I did. 


Whereupon the plaintiff introduced in evidence the deposition of 
Royal C. Main, who testified in substance as follows: I reside at 
3653 Leland Avenue, Chicago, and am in the insurance business. 
I was engaged in that business in the year 1911, and know the 
Federal Underwriters* composed of the Franklin Insurance Company 
and the Potomac Insurance Company. I acted for Mr. Espert in 
procuring insurance through Louis II. Parker of New York City in 
those companies under the name of the Federal Underwriters. (Wit¬ 
ness identifies plaintiff’s policy.) I received that policy from Mr. 
Louis II. Parker. 66 Broadway, New York. The premium for this 
policy was received at the Underwriter’s office by Mr. Louis Ii. 
Parker, deputy manager of the Lumber Underwriters. Premium 
was sent directly to them, as I recall it. I was advised of the fire that 
occurred on the premises in question on or about March 19, 1911, 
and went over the premises. I at once notified Mr. Parker from 
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whom 1 procured tlie policies. I notified him by telegram and fol¬ 
lowed that by letter, giving him fuller particulars. 

Mr. Sullivan: “i admit on hehalf of the defendants the re¬ 
nd ceipt of due, proper and sullicient notice of the loss within the 
thirty days provided for hv the policy, and waive any ob¬ 
jections to any insufficiency or deficiency therein, if any there be, as 
a notice.” 

The witness continuing: I was handed some proofs of loss hy Mr. 
Smith in duly, 1911. I cannot recall the exact date. These proofs 
of loss included the proofs for the Federal Underwriters, which 
proofs 1 forwarded to Louis II. barker. 0(> Broadway. New York. 
The proof which 1 forwarded is tin* paper you now show me, which 
has been offered in evidence and which reads as follows: 

Policy No. 14197. Amount, $4,875.33. 

Proof of Loss. 


To The Federal Underwriters Insurance Companv of Washington, 

I). C.: 

By your policy of insurance issued at your Chicago, Illinois 
Agency, the number, date of expiration and amount of which 
Policy are set forth in schedule *‘B” appended hereto and 
forming a part hereof you insured Michael Espert against loss or 
damage by lire according to the terms and conditions printed in said 
policy and as set forth in a printed slip attached hereto as follows: 


no 


Michael Espert. 


$15,000 


$40.000.00 


$50,000.00 


$25.000.00 


being a pro rata part of each of the following specified 
amounts: 

On the seven story and basement brick building, its 
sidewalks, plate gia-s. boilers, engines, permanent fix¬ 
tures. machinery, pertaining to the service of the 
building, or furnishing power therein, but excluding 
any manufacturing apparatus or machinery, situate 
Nos. 40-54 Fast Michigan Street, Chicago, Illinois. 

On the seven story and basement brick building, its ad¬ 
ditions, ]date glass, boilers, engines, permanent fix¬ 
tures. machinery pertaining to the service of the 
building or furnishing power therein, but excluding 
any manufacturing apparatus or machinery situate 
Nos. 51-53 F. Michigan Street. Chicago, Illinois. 

On the four story and basement brick building, its 
sidewalks, plate glass, boilers, engines, permanent 
fixtures, machinery, pertaining to the service of the 
building, or furnishing power therein, but exclud¬ 
ing any manufacturing apparatus or machinery sit¬ 
uate Nos. 10*2-110 Fifth Avenue, Chicago, Illinois. 
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Permission granted for the use of the premises as at present and 
for other purposes not any more hazardous, and to keep and use all 
articles and materials usual to the business conducted therein, hut 
the use, handling or storing of benzine, benzole, gasoline, naphtha, 
calcium carbide or fireworks, is prohibited unless a special permit is 
attached hereto. 

Special permission is granted for the use of benzine, benzole, gaso¬ 
line, naphtha or other light products of petroleum, providing the 
quantity of either or all shall not exceed one gallon for each occupant 
of the building (exclusive of not exceeding one gallon contained in 
the device in which it is used), to he kept in approved metal safety 
cans. 

It is understood and agreed that the foundations of* the building 
below the level of the under surface of the lowest basement floor are 
not insured under this policy. 

This Company shall not he liable for any loss or damage result¬ 
ing from any electrical injury or disturbance, whether from artificial 
or natural cause, in or to any of the electrical apparatus, machinery, 
or connections hereby insured, unless fire ensues, and then for loss 
resulting from lire only. Permission to make ordinary alterations 
and repairs. 

Other insurance permitted. 

This policy shall cover any direct loss or damage caused by Light¬ 
ning, except loss or damage to electrical apparatus and machinery 
and connections (meaning thereby the commonly accepted use of the 
term Lightning, and in no case to include loss or damage by cyclone, 
tornado or windstorm), not exceeding the sum insured, nor the in¬ 
terest of the insured in the property, and subject in all other respects 
to the terms and conditions of this policy. Provided, however, if 
there shall he any other fire insurance on said property, this com¬ 
pany shall he liable only pro rata with such other insurance for any 
direct loss by Lightning, whether such other insurance he against 
direct loss by Lightning or not. 

In consideration of the rate at which this policy is written it is 
expressly stipulated and made a condition of this contract that this 
company shall he liable for no greater proportion of any loss than 
the amount hereby insured hears to 80 per cent of the actual cash 
value of the property described herein at the time when such loss 
shall happen, nor for more than the proportion which this policy 
bears to the total contributing insurance thereon. If this 
56 policy he divided into two or more items, the foregoing con¬ 
ditions shall apply to each item separately. 

It is understood that the word “noon” in the commencement and 
expiration of this policy means the noon of “Central Standard Time.” 

Attached to and forming a part of Policy No. — of the Federal 
Underw’rs Insurance Company of-. 

-, Agents. 

The total insurance upon the property so insured was,.at the time 
of the fire hereinafter referred to $107,500.00 and no more, as per 
schedule “B” appended hereto and forming a part hereof. 
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All policies are concurrent. 

A tire occurred on the 19th day of March, 1011 at about the hour 
of 3:40 o'clock I*. M.. originating on 5th lloor of warehouse ‘*B” 
#40 to 54 East Michigan St., from unknown cause, by which the 
property described was damaged to the amount of $N0,033.44 as set 
forth in schedule “A hereunto appended and forming a part 
hereof, which the deponent declares to he a just, true and faithful ac¬ 
count of his lo>s. 

The property insured belonged to assured and no other person or 
persons had any interest therein. 

The building wa< occupied by Monarch Hefrigerating Company 
for warehouse purposes. 

I claim of you by reason of said lire loss and damage under your 
said policy the sum of S4.N7o.dG. 

The said lire did not originate by any act, design or procurement 
on my part, nor in consequence of any fraud or evil practice done 
or suffered by me. nothing ha* been done by or with my privity or 
consent to violate the conditions of insurance or render void the 
policy aforesaid, no attempt to deceive the said company as to the ex¬ 
tent of said loss or damage has in any manner been made, no 
property saved has in any manner been concealed and no articles 
mentioned herein that w/#ere not in the 1 uilding described in said 
policy and belonging to me and in my possession at the time of said 
lire. 


Witness mv hand at Chicago, 111., this 

%! C . 7 


’27th dav of .Tillv, 1911. 
MICHAEL ESPERT. 


State of Illinois. 

County of Cool\ 

57 Personally appeal’d Michael Espert, sinner of the foregoing 

statement, who makes solemn oath to the truth of same and 
that no material fact is withheld of which the said insurance com- 
panv should he advised, before me this 27th dav of Julv, 1911. 

ENOCH E. OLSEN, 

A otary Public. 
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Schedule “.1.” Statement of Loss. 


Value, $138,000.00. 

I a >ss, $80,033.44. 

Award of Appraisers, viz: 

A. W. Constantine selected by Assured Win. Sinclair, Umpire. 
(W. .1. Scown, Appraiser, selected bv companies not concurring.) 
Companies’ liability under SO', Contribution: 

11 (155555 

Clause is - of $80,033.44 or.$70,790.25 

11088000 

Add for Insurance Companies* portion of Appraisal ex¬ 
penses advanced by Assured. $1,050.00 


Claim.$80,849.25 


Award on file with Western Adjustment A Inspection Company, 
Chicago, Ills. 

y 

A d juste r. 


Hack of l*roof of Loss. 

No. -. 

Claim No.-. 

Proof of Loss 
To The 

Federal Underwriters 
Of Washington, I). C. 

Assured, 
Michael Espert, 
Chicago, Ill. 


Received 
Sep. 25, 1911. 
Loss Department 
J. A. Kelly & Co. 


Received 
Sep. 25, 1911. 
Kellv A: Fuller. 


Policy No. 14107. 

Date of Fire, Mar. 19, 1911. 
Amount of Policy, $15,000.00. 
Amount of Claim, $4,875.33. 

Less Discount. $. 

Amount Paid, $. 

Proofs Received. 

Date Paid . 
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59 Mr. Sullivan: “We admit the receipt of these proofs on 

September 25, 1911, by the general agent of the Federal 
Underwriters, John A. Kelly A Company/’ 

The witness continuing: 1 received an acknowledgment from Mr. 
Parker and have that acknowledgment with me. The signature to 
that letter is the true signature of Louis II. Parker. Mr. Parker is 
the person from whom I received the policies and to whom premiums 
were remitted. 


Cross-examination: 

I sent an order for a certain amount of insurance for Mr. Parker 
to fill. The companies he tilled in are those on the list in Schedule 
R attached to the proof of loss. 1 could not tell you the ones. 1 
don’t remember just the exact number. I did not procure all the 
policies on that list hut only those that are starred here: The Arca¬ 
dia; Anglo-American; British General; East Indian; Federal Under¬ 
writers; Lumber Underwriters; Minnesota Fire; Missisquoi & Rou- 
ville; Norfolk Fire and Scranton Fire. 

Whereupon the plaintiff called as a witness William D. Ellett, 
who testified substantially as follows: 1 am a resident of Washing¬ 
ton, I). C., and am Assistant Secretary of the Arlington Fire Insur¬ 
ance Company. In the year 1911 1 was the Assistant Secretary 
of the Franklin Insurance Company of Washington, I). C. The 
Franklin Insurance Company and the Potomac Insurance Company 
compose the Federal Underwriters which insured properties located 
outside of the District and issued policies thereon hearing the name 
of the Federal Underwriters. Mail addressed to the “Federal Under¬ 
writers, Washington, I). C.,” was delivered to me at the office of the 
Franklin Insurance Company, 419 10th Street. N. W., hut I do not 
know about the year 1911. All I know is that the Post Office brought 
mail to our office addressed “The Federal Underwriters.” I do not 
know whether mail so addressed was received at any other place or 
not. 


Cross-examination: 

60 I would open the mail at the Franklin Insurance Company 

during the month of May, 1911. 

Q. Can you tell us whether or not the Franklin Insurance Com¬ 
pany received a proof of loss, together with a letter from Michael 
Espert, requesting an extension of 60 days and requesting the exten¬ 
sion to be made in writing. A. I did not see it. 

It was my business to open the mail, hut I would not like to say 
that no one else ever opened it there. If such documents had been 
received in the usual course of business, I would have seen them and 
they would have been sent to the Loss Department in New York 
City, the office of John A. Kelly & Company. 
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Redirect examination: 


1 meant that I would have seen them if I was there at the time. 1 
passed on most matters that came up in the otlice at that time and if 
a letter should happen to come during my absence from the otlice, 1 
of course would not know it. 

11 cm)ss-e x a m i n a t i o i i : 

William 1\ Young, who is now dead, was Secretarv at that time, 
lie was very old, did very little active work, and had nothing to do 
with the opening of the mail. It is hard for me to say who else was 
in our otlice in 11)11. Anyone who opened it would have referred it 
to me before handling it in the usual course of business. 

By the Court: 

* 

Q. Do you recall this tire? A. No, sir, not the details. I do 

recall mv tirst information of it. 

%> 

Q. Do you remember the fact that a lire occurred in property upon 
which the company had a policy? A. Yes, sir. 

Q. And about what time it occurred? A. I know nothing about 
the date. 

Re-redirect examination: 

1 don’t know the date of my tirst connection with this fire, 
til Mr. \\ ilie visited Washington in connection with the adjust¬ 
ment of this claim, but I do not know whether this was before 
or after suit was brought. 

And thereupon the plaintiff rested. 

W hereupon the defendants, to maintain the issues on their part 
joined, offered in evidence the deposition of Thomas A. Duffey, 
who testified in substance as follows: I have been engaged in the in¬ 
surance business for twenty-one years. 1 have acted as agent for the 
Potomac Insurance Company and Franklin Insurance Company of 
Washington, I). C., and so acted during the calendar year 1911, 
under written authorizations, (which were thereupon produced, of¬ 
fered in evidence, and in terms constituted the witness an agent for 
the Potomac Insurance Company, “at it 84 William Street. N. Y. 
City, to accept business for it” and also in terms constituted him 
“agent of the Franklin Insurance Company of the District of Colum¬ 
bia. for New York (outside of Metropolitan Dist.) and its 
&2 vicinity”). 1 know Louis H. Parker of No. (>(> Broadway, 
New York. I recall the policy in suit in this case issued by 
the Federal Underwriters to Michael Kspert, being policy No. 14.197. 
That policy was issued through my otlice. The initials J. MacC. on 
the slip pasted to the policy are the initials of the clerk in my office 
writing the policy. Louis IT. Parker had nothing to do with the ini¬ 
tials on the policy. Louis IT. Parker was Deputy Manager of the 
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Lumber Underwriters who acted as brokers for the assured in this 


case. 


Cross-examination: 

1 transact business under the name of T. A. Duffey. I did not 
have any direct relations with Mr. Parker in 1911, hut had some 
business transactions with him for the Lumber Underwriters in that 
year. I was never in any way connected in business with Mr. 
Parker. I had no arrangement for an exchange of business with 
Mr. Parker, nor did lie ever hind any insurance for the Federal 
Underwriters, nor did I ever give him authority to accept risks for 
them. I received the premium upon the Federal Underwriters policy 
in this case. I received it from the Lumber Underwriters and ac¬ 
cepted it from them. W e acted as brokers for the Lumber Under¬ 
writers which was a corporation to handle insurance. They handled 
very little insurance of the Federal Underwriters. They collected 
the premiums on what they did handle and turned them over to me. 
I allowed them a brokerage commission at the rate of ten per cent. 
I do not remember any particular proofs of loss that the Lumber 
Underwriters turned over to me in this case but they might possibly 
have been received bv me, and if they were, they were turned over 
promptly to Kelley and Company, general agents—they would not 
be delaved in mv oflice. 1 have searched mv records and turned 

%J %! « 

over the correspondence. I have found that if we had any proofs, 
one of the clerks would have delivered them promptly to Kelley <fc 
Company, who were the general agents of the Federal Underwriters 
for the whole United States. I would not know whether it 
03 was customary for the Lumber Underwriters to turn over to 
me proofs of loss and notice of loss received under a Federal 
Underwriters policy. This was the only loss that was received from 
the Lumber Underwriters on that date that I can remember. I'can- 
not recall receiving any proofs of loss from the Federal Underwriters 
during 1911. 


Redirect examination: 

I had a search of my records made to find whether or not any 
proof of loss was sent in this case but 1 could not find anything 
definite. 


Whereupon the defendants offered in evidence the deposition of 
John A. Kelley, who testified in substance as follows: I am in the 
insurance business and have been engaged in that business a little 
over thirty-four years. Among other companies represented by me 
were the Potomac and Franklin Insurance Companies, of Washing¬ 
ton, I). C. I was president of the Potomac Insurance Company and 
Franklin Insurance Company in 1911, and was also their general 
agent under written contracts; (which were produced, offered in 
evidence, and constituted witness General Agent of each of 
04 the defendants.) During the year 1911 John I). Cory was 
the Chicago agent of the Franklin and Potomac Insurance 

0—3098a 
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Company under written authorization. The paper you now show 
me (Plaintiff's Exhibit No. 2), was received at my office September 
25, 1911. Louis II. Parker had no connection with the Franklin 
or Potomac Insurance Companies as separate companies or as Federal 
Cnderwriters in the vear 1911. according to the records of mv office. 
I was the only person authorized to issue authorizations to agents 
to represent the Franklin or Potomac Insurance Companies. 
(>5 1 never authorized Louis II. Parker or the Lumber Under¬ 

writers to repre:-ont the Federal Cnderwriters. the Franklin or 
Potomac Insurance Companies for the year 1911, or any part of it. 
I never authorized Mr. Frank L. Hrion to sign any appraisal agree¬ 
ment on behalf of the Federal Cnderwriters or either of the de¬ 
fendants in this case. I first learned that Mr. Erion had undertaken 
to sign the name of the Federal Underwriters to that appraisal 
agreement some time in 1911 from a communication received from 
Chicago. Looking at the telegrams you now hand me I would say 
they refresh my recollection as to the time when I first learned Mr. 
Erion had undertaken to sign the name of the Federal Underwriters 
to the appraisal agreement, which was February 9, 1912. During 
the year 1911 the business of the Franklin and Potomac Insurance 
Companies was conducted in Washington, I). C., but for all territory 
outside of the District of Columbia at my office in New York City. 
No proof of loss other than the paper received at my office September 
25, 1911, was ever received by me in this case. If the Franklin or 
Potomac Companies had received any paper in connection with a 
policy issued through my general agency it would he immediately 
forwarded to me in New York. Policies issued by Mr. Duffev were 

• _ _ V 

the same a* policies issued through my office, Mr. Duffev being 
simply a sub-agent under my general agency. 


fit) . Cross-examination: 

I believe the receipt by us on Sept. 25. 1911, of plaintiff's proof 
of loss was acknowledged by my office. I believe Mr. Erion is an 
adjuster in the City of Chicago. I do not think he has ever adjusted 
any losses there for the Franklin or Potomac Insurance Company. 
1 know him by reputation. 

Whereupon the defendant* called as a witness Alexander K. 
Phillips, who testified in substance as follows: I am the Secretary 
of the Potomac Insurance Company and was the Secretary of that 
company in 1911. I received all mail coming to the office of the 
company, as Secretary, except during my absence from the city, and 
have received mail addressed to the Federal Underwriters, Wash¬ 
ington. I). C. While away from the city the mail would be received 
and opened by II. P. Howard, the Assistant Secretary. I have never 
received any proof of loss in the matter of the Espert fire. 


Cross-examination: 

I do not rememl)er whether or not I was in the city during the 
month of May, 1911. 
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Whereupon the defendants called as a witness Alvin G. Belt, 
who testified in substance as follows: I am the receiver of the 
Franklin Insurance Company, and was appointed Receiver on 
August 10. RU4. Since that time I have received no proof of loss 
in the matter of the Kspert fire. Upon my appointment as Receiver 
the papers of the Franklin Insurance Company were turned over 
to me, including the tile in the Kspert case. The only proof of loss 
in the file was the proof which was identified by the witness as plain¬ 
tiff's Exhibit No. 2. This 1 turned over together with the other 
papers to Mr. Darlington and Mr. Sullivan. 

Whereupon the defendants called a^ a witness IIenry B. Howard, 
who testified in substance as follows: I am the Assistant Seeretarv 

i/ 

of the Potomac Insurance Company and have been such since 
07 1905. The mail coming to the company’s office was opened 

by Mr. Phillips, the Secretary, or in his absence, by myself. 
No proofs of loss in the Kspert fire were received by me in May, 
1911, nor did I ever receive any letter purporting to be a proof of 
loss or requesting an extension of time for tiling the same. 1 cannot 
say that I have ever opened any mail addressed to the Federal 
■Underwriters, Washington, 1). C., which came to the office of the 
Potomac Insurance Company, but 1 know that mail so addressed 
has been received at our office. 


Cross-examination: 

I am not sure that I ever received anv mail which came to the 
office addressed to the Federal Underwriters, nor did I receive notice 
of loss. 


And thereupon the defendants rested and both plaintiff and de¬ 
fendants announced their cases closed. 

This, in a condensed form, was all of the evidence offered in the 
cases. Thereupon the defendants, by their counsel, moved the court 
to direct verdicts in favor of the defendants upon the grounds that 
there was no evidence to submit to the jury that proofs of loss had 
been rendered to the defendants within the time prescribed in the 
policy, and that neither the paper claimed to have been mailed to 
the defendants on May 8, 1911, nor the paper received bv the de¬ 
fendants in September, 1911, fulfilled the obligations of the policy 
in that thev contained no statement of the belief of the insured 
as to the time and origin of the fire, and contained no statement of 
the amount of loss. To which motion the plaintiff objected on the 
grounds that there was evidence for submission to the jury that 
proofs of loss had been rendered in due time, and furthermore, that 
proofs of loss had been waived by the defendants, to which con¬ 
tention the defendants replied that there was no evidence of waiver 
to submit to the jury. The Court thereupon granted the 
68 motion of the defendants and directed the jury to find separate 
verdicts for the defendants, and the jury accordingly returned 
a verdict for the defendant in each case, to which ruling of the 
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court the plaintiff by his counsel then and there excepted, and prayed 
the court to sign and seal this bill of exceptions to have the same 
force and effect as if the several exceptions had been incorporated 
in separate bills of exception, which was accordingly done this 29th 
day of Mav, A. I). 1917, now for then. 

ml i 7 7 

ASHLEY M. GOULD, Justice, [seal.] 
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BRIEF FOR APPELLANT. 


STATEMENT. 

These two cases were consolidated below and are brought 
here on one record. 

They are suits on a policy of fire insurance issued by 
appellees under the name of Federal Underwriters. The 
policy was issued February 20, 1911, in the sum of $15,000, 
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and covered certain warehouse property in Chicago belong¬ 
ing to apj>ellant. Fire occurred in March, 1911 ; immediate 
notice thereof was given to ajxpellees, and formal proofs 
of loss were mailed to them May 8, 1911, and additional 
proofs of loss were mailed to their agent in July, 1911, 
the receipt of which on September 25, 1911, was admitted 
by api>ellees. Appellees by letter of September 26 rejected 
the proofs of loss for certain defects therein but made no 
claim that the proofs were not filed within time. 

At the trial appellees defended on the sole ground that 
the policy required proofs of loss to l)e filed within 60 days 
of the fire, that a violation of this provision forfeited the 
policy, and that the evidence as to giving of proof of loss 
in May, 1911, was too weak to go to the jury. 

The trial judge agreed with appellees and directed a ver¬ 
dict for them. The correctness of his ruling is the sole 
question l>efore this court. 

Ap|>e11ant contends that there was ample evidence to go 
to the jury that proofs of loss were rendered within 60 
days of the fire: that the policy did not make failure to tile 
proofs of loss within 60 days a cause of forfeiture: and 
that the objection to the proofs of Septem1)er upon alleged 
defects therein was a waiver of the 60 day clause. 

THE FACTS. 

The policy sued on was issued by appellees under the 
name of The Federal Underwriters. Each is severally liable 
for one-half the loss (Rec., 17). The premium of $90 was 
duly paid. 

The policy sued on was for $15,000. There were twenty- 
nine policies altogether upon the property (R., 31). The 
value of the premises was $138,600, the amount of loss 
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about $80,000 (R., 25), and the total insurance was about 
$110,555 (K., 29, 37). 

The hre started March 19, 1911, and lasted four or five 
days (k., 25 ). 

T lie policy contains many provisions. As to 16 of these 
it is expressly stipulated that a violation shall avoid the 
policy. Only one of these relates to an act occurring after 
the fire—false swearing by the insured touching any matter 
relating to the insurance, whether before or after a loss 
(k., 19, 20). 

If fire occur, it is provided that the insured shall give 
immediate notice in writing to the companies, protect the 
property from further damage, separate the damaged and 
undamaged personal property, put it in the best possible 
order, make a complete inventory of the same, stating the 
quantity and cost of each article and the amount claimed 
thereon (k., 21). 

It was admitted that all this was done (k., 34). 

1'he policy then provides that within 60 days after the 
fire a sworn proof of loss should be rendered to the com¬ 
pany (R., 21 ), but as to neither of these matters is it pro¬ 
vided that a breach shall 1>e cause of forfeiture. 

We say that the evidence shows that proof of loss was 
rendered within the 60 days, to-wit on May 8, while ap¬ 
pellees assert that proof of loss was not rendered until 
Septeml>er 26, or six months after the fire (R., 39). We 
also contend that even under the facts as asserted by appel¬ 
lees, they waived the filing of proofs within 60 days. 

It is to be remembered that we claim as matter of law 
that the policy is not avoided by a failure to file proofs 
within 60 days. 

The business of the Federal Underwriters outside of the 
District of Columbia is conducted from New York by 
John A. Kelley, their general agent, who testified that he 
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was also the president of the companies in 1911 (R., 41). 
The glides were issued through his office. 

Many sub-agents had a hand in the matter, so many in 
fact that it is somewhat difficult to follow them, and perhaps 
unnecessary. 

Cory was the Chicago agent of the appellees (R., 25, 41), 
and actually issued the policy. Duffey was a sub-agent of 
appellees in New York who had something to do with the 
policies (R., 40). 

Main was a Chicago broker who acted for appellant in 
getting the insurance (R., 33). Parker was a broker in 
New York and acted in some capacity between Main and 
the api>ellees (R., 33). 

Main gave the immediate notice of the fire to Parker, 
lx)th by telegram and by letter, and it was admitted that 
this notice was promptly received by appellees (R., 33, 34). 

The evidence of the rendition of proof of loss in May, 
1911, is found in the deposition of William G. Smith. 
Smith was an insurance adjuster employed bv appellant to 
look after the collection of the insurance (R., 26). He testi¬ 
fied that about May 8, 1911, he prepared a letter addressed 
to the Federal Underwriters of Washington, D. C., which 
is set out on page 26. This states that the ascertainment 
of the loss on the building is proceeding by appraisement; 
that formal proof of loss is enclosed claiming the total 
amount of the policy; and requests an extension of time 
within which to file supplemental proofs. These original 
proofs of loss seem to comply in even' respect with the re¬ 
quirements of the policy, and there is no contention to the 
contrary by appellees. 

Smith testified in this case some years after the facts 
transpired. His recollection was refreshed by the produc¬ 
tion of the printed record on appeal in a suit by appellant 
against the Lumber Underwriters, decided in New York. 




Espert v. Perry, ct al., 163 App. Div., 958, affirmed 
April 17, 1917, by the Court of Appeals. 

Smith testified that he attended to sending these proofs 
of loss; that they were addressed to the Federal Under¬ 
writers at Washington, D. C., and duly stamped and de¬ 
posited in the United States mail (R., 29). He received no 
reply from the Federal Underwriters or anyone represent¬ 
ing them. An appraisal of the property was then had and 
the Federal Underwriters were notified. July 28, 1911, he 
handed the supplemental proofs of loss to Mr. Main (R., 
30). 

On cross-examination Mr. Smith testified that there were 
twenty-nine policies on the property in question; that ap¬ 
praisers were appointed, one to represent the insurance 
companies and one to represent the plaintiff; that some 
companies were not parties to the appraisement, or with¬ 
drew therefrom; that on May 8, 1911, to the best of his 
recollection, he sent out about ten or twelve notices to com¬ 
panies named, including the Federal Underwriters. After 
the representation was withdrawn he prepared preliminary 
proofs of loss for the companies that withdrew from the 
appraisal to comply with the policy conditions, and among 
other companies the Federal Underwriters was one to which 
the preliminary proofs were sent (R., 31). Thereupon the 
following occurred: 

O. Have you an independent recollection at this time of 
the fact of mailing on or about May 8, 1911, the letter and 
the proofs about which you have testified, addressed to the 
Federal Underwriters, Washington, D. C. ? A. Yes, sir. 
They were prepared for these various companies and 
mailed out. 

Q. How do you happen to recall mailing them to the 
Federal Underwriters, in particular? A. I do not espe¬ 
cially recall them, but T included them under this number 
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of companies, that is, the companies that were in question. 

Mr. Sullivan: “Now, isn't this the fact: That your recol¬ 
lection is that these notices were sent by you to the com¬ 
panies which were not parties to the appraisal, and under¬ 
standing now that the Federal Underwriters were not par¬ 
ties to the appraisal, you therefore supposed that you had 
sent a like notice and proof to the Federal Underwriters 
at that time.” A. “Yes.” 

it was admitted in the case that the Federal Underwriters 


were not parties to this appraisal. The appraisal agree¬ 
ment (which is to Ik* taken as a part of the record, though 
not printed therein). was in the usual form, and was signed 
by about 19 of the 29 companies interested. 

The supplemental proofs of loss were sworn to July 27, 
1911 (R., 36), in July, 1911, were delivered to Main, the 
Chicago insurance broker who negotiated the insurance ( R., 
33, 34) : by Main were sent to Parker, the New York broker 
who negotiated the insurance ( R., 34), and by Parker were 
sent to Kelley, the president and general agent of appel¬ 
lees { R., 42). September 26, 1911, the appellees rejected 
the supplemental proofs of loss on the grounds already 
stated, namely, that they were defective in certain particu¬ 
lars (R., 30). 


Mail addressed to the Federal Underwriters at Washing- 
ton would 1>e received by one or the other of the appellees. 
(Phillips 42, Howard 43.) Neither of these officials re¬ 
called receiving the original proofs of loss, nor was Kellev 
the general agent able to discover that his office had re¬ 
ceived them (R., 42). Dufifev, another sub-agent in New 
York, who also had a hand in the issue of the policies, was 
not able to find that his company had received the original 
proofs of loss (R., 40, 41). 

It should be noted here, so far as the record shows, but 
one olhe’* of the 29 insurance companies sought to evade 
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liability, the Lumber Underwriters. Espert v. Perry, 163 
App. Div. 958. According to the transcript of the record 
in that case, the insurance company granted the request for 
an extension of 60 days for filing proofs of loss, but de¬ 
fended the suit on the ground that proofs had not l>een filed 
within such extension. Verdict went against the company. 
On ajvpeal that ground was abandoned. Finally in the 
Court of Appeals, where judgment was affirmed, the only 
defense was that the proofs of loss did not comply with the 
terms of the policy in that they did not contain the cash 
value of each item of property and the amount of loss 
thereon. 

The Court of Appeals opinion is given in full as an ap- 
|>endix to this brief, the case not yet being reported. 

Assignments of Error. 

The court below erred: 

(1) In directing a verdict for the appellees. 

(2) In declining to hold as matter of law that the ap¬ 
pellees had waived the defense of failure to file proof of 
loss within sixty days. 

(3) In holding that there was no evidence to go to the 
jury on the question of waiver of the filing proof of loss 
within sixty days. 

(4) In holding that the filing of proof of loss within 
sixty days was a condition precedent, failure to perform 
which forfeited the policy. 
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ARGUMENT. 

I. 

There Was Ample Evidence to go to the Jury on the 
Rendering of Proofs of Loss Within Sixty Days of 
the Fire. 

It appeared that immediately upm the happening of the 
fire, notice thereof was sent by telegram and letter to Mr. 
Parker, one of appellees’ agents, and that this notice was 
admitted to l>e sufficient (Main 33, 34). It does not ap- 
l>ear that any acknowledgment of these communications 
was ever made by appellees or their agents. 

So far the provisions of the policy were admitted to be 
complied with. 

The policy further reriuired that within sixty days after 
the fire the plaintiff shall render a sworn statement to the 
appellees, commonly designated the proof of loss ( R., 21). 

There was a conflict of evidence as to the rendition of 
this proof of loss. 

Smith testified on direct examination positively that he 
had mailed a proof of loss on May 8, 1911, to the Federal 
Underwriters at Washington, D. C. This was the name in 
which the policy was issued, and by which mail was re¬ 
ceived by appellees in Washington. 

When a letter properly stamped and addressed is de¬ 
posited in the United States mails, there is a presumption 
that it is delivered to the addressee. 

“The rule is well settled that if a letter properly di¬ 
rected is proved to have been either put into the post- 
office or delivered to the postman, it is presumed, from 
the known course of business in the post-office depart¬ 
ment, that it reached its destination at the regular 
time and was received by the person to whom it was 
addressed. Saundcrson v. Judge, 2 H. Bl., 509; 
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Woodcock v. Houlds'ioorth, 16 M. & W., 124; Dunlop 
z\ Higgins , 1 H. L. Cas., 381; Callan v. Gaylord, 3 
Watts, 321; Starr v. Torrcy, 2 Zab., 190; Tanner v. 
Hughes , 53 Pa. St., 289; Howard v. Daly, 61 N. Y., 
362; Huntley v. Whittier , 105 Mass., 392. As was 
said by Gray, J., in the case last cited, ‘The presump¬ 
tion so arising is not a conclusive presumtion of law, 
but a mere inference of fact founded on the probabil¬ 
ity that the officers of the government will do their 
duty and the usual course of business, and when it 
is opposed by evidence that the letters never were 
received, must be weighed with all the other circum¬ 
stances of the case, by the jury in determining the 
question whether the letters were acuallv received or 
not.’ ” 

Rosenthal v. Walker, 111 U. S., 185. 

See also 

Brown v. Fraternal Assn., 53 Pac., 63, 65. 

1 Wigmore Ev., Sec. 95. 

4 

4 ' 

I 

So there was some evidence that this proof of loss was 
rendered to appellees. It is true that on cross-examination 
Smith admitted that he was basing his testimony upon the 
fact that his recollection was that he had sent this notice 
to all the insurance companies who were not parties to the 
appraisal agreement, and that the Federal Underwriters 
were not parties to that agreement. The fact that the Fed¬ 
eral Underwriters were not parties to the appraisal agree¬ 
ment is admitted by both sides. 

This merely goes to the weight of his testimony. It merely 
explains how he refreshed his recollection. But after his 
recollection was so refreshed, he still insisted that he had 
sent this proof of loss to appellees. 

The Federal Underwriters’ letter of September 26, 1911, 
(R.. 30) is further evidence that the original proofs of loss 
were sent and received. The appellees in this letter were 
seeking to deny liability on every ground they could think 
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of. If there had been no prior correspondence on the sub- 
ject the first thing that would have occurred to the officials 
of the Federal Underwriters is that September 20 is six 
months after March 19th. From the failure of the appellees 
to deny liability <>n this ground, the presumption is strong 
that the original proof of loss was received by them in May. 
Otherwise this defense would be the first one to occur to a 
shrewd insurance man who was seeking to deny and escape 
liability. 

There were thus two strong pieces of testimony which 
would justify the jury in finding that the proofs of loss 
were sent and received. True, several employees of the in¬ 
surance companies testify that they never saw it. But this 
made a conflict of testimony peculiarly for the decision ol 
the jury. Rosenthal v. Walker, supra. 

II. 

Failure to Furnish Proofs of Loss Within Sixty Days 
is Not a Ground of Forfeiture Under the Policies 
Here Involved. 

Courts do not look with favor upon forfeitures which 
are the result ol technical provisions in contracts of insur¬ 
ance. 

Eureka Life Ins. Co. v. Hawkins, 39 App. D. C\, 
329, 332. Robb, J. 

National Benefit Ass’n. v. Elzie, 35 //?., 294. 297. 

New York Life Ins. Co. v. Eggleston. 96 l*. S., 572. 

Particularly is this true as to those portions of the policy 
coming into efifect after the fire has occurred. 

In McNally v. People’s Insurance Co., 137 N. Y., 388, 
397, it is said: 

“\\ hen the liability has become fixed by the capital 
fact of a loss within the range of the responsibility as¬ 
sumed in the contract, courts are reluctant to deprive 
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the insured of the benefit of that liability by arty nar¬ 
row or technical construction of the conditions and 
stipulations which prescribe the formal requisites by 
means of which this accrued right is to be made avail¬ 
able for his indemnification. If in this case a right of 
action accrued to the plaintiff by reason of the destruc¬ 
tion of his property by fire, a liberal and reasonable 
construction of the stipulation to the contract which 
prescribe the formal acts on the part of the insured 
necessary to a recovery of the loss is sanctioned and 
required by rules of law.” 

Quoted in Sergent v. Liverpool, etc., Ins. Co., 155 N. Y., 
349, 355. 

In Conn. Fire Ins. Co. v. Jeary (Neb.), 51 L. R. A., 698, 
701-2, the court applied this rule to a provision requiring 
the keeping of books of account. The court said that the 
defense was of a most technical character and had but little 
if any real or substantial merit. 

‘Tt is with no hesitation that the courts declare such 
forfeiture clauses are to be looked upon with ill favor, 
and to be enforced only when the strict letter of the 
contract requires it.” 

Tn these cases dearly appellees suffered no injury 
by reason of the alleged delay in rendering proof of loss. 
They admit the issue of the policies of insurance, the 
payment of premiums thereon (R.. 26), and the receipt of 
due, proper and sufficient notice of the preliminary proofs 
of loss provided for by the policy (R., 34). 

There were some twenty-nine other policies upon the 
same property: appraisers were appointed representing the 
insured and many of the companies. Insofar as the record 
shows, all of the other companies have paid their share 
of the loss. One was comoelled to do so bv suit. Fspert 
v. Perry, 163 App. Div., 958. 
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The purpose of requiring proofs of loss within the sixty 
clays was to enable the companies to investigate the fire and 
the losses. All this has been done, and the liability of ap¬ 
pellees fixed at less than one-third of the policy. Clearly 
their rights have been fully protected by the other insur¬ 
ance companies which were parties to the appraisal agree¬ 
ment. 

An examination of the entire policy shows that it was 
not the intention of the parties that a violation of the sixty- 
day clause should operate as a forfeiture of the insurance. 

The policy explicitly provides in two paragraphs that it 
shall be void if any one of sixteen different sets of facts 
shall exist (R., 19, 20). Many of these are as to facts 
existing at the issue of the policy, and with one exception 
the others are as to facts existing before the loss. That ex¬ 
ception is false swearing relating to the insurance, whether 
before or after loss (R., 19). 

The things to be done by the insured after the fire arc 
explicitly set forth (R., 21-23), but there is no hint that 
the |>olicy is to become void if they are not done. It is 
simply provided that recovery shall not be sustainable until 
after full compliance with the requirements of the policy 
(R., 23). 

The parties having thus expressly provided that the do¬ 
ing or omitting of any of sixteen certain acts will avoid the 
policy, the courts will confine a forfeiture to those acts. 
This natural and reasonable conclusion is overwhelmingly 
supported bv the authorities. 

4 Joyce on Insurance, Sec. 328, reads: 

“If a policy of insurance provides that notice and 
proofs of loss are to be furnished within a certain 
time after loss has occurred, but does not impose a 
forfeiture for failure to furnish them within the time 
prescribed, and does impose a forfeiture for failure 
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to comply with other provisions of the contract, the 
insured may, it is held, maintain an action though he 
does not furnish proofs within the time designated, 
provided he does furnish them at some time prior to 
commencing his action upon the policy. This has been 
held to be true even though the policy provides that no 
action can be maintained until after a full compliance 
with all the requirements thereof. 

“In a case in the federal courts it was held that 
where there was no provision imposing forfeiture for 
the failure to furnish proofs within a certain specified 
time, a failure to furnish them within that time would 
merely operate as a delay of the time when the loss 
would become payable. A clause may in many cases 
l>e qualified so as to render it a condition precedent to a 
right of action by the insured.” 

The following cases fully support the foregoing doctrine: 

Kahnweiler v. Phoenix Ins. Co., 57 Fed., 562. 

Southern Fire Ins. Co. v. Knight, 111 Ga., 622 
(1900), 52 L. R. A., 70. 

Flurt v. Emplovers Liability Assn. Corp., 122 Fed., 
828. 

Vangindertaelen v. Phoenix Ins. Co., 82 Wis., 112, 
117. 

Flatlev v. Phoenix Ins. Co., 95 Wis., 618. 

Welch v. Fire Assn, of Phila., 120 Wis., 456. 

Coventry Ins Co., v. Evans, 102 Pa. St., 281-4. 

Kenton Ins. Co., v. Downs, 90 Ky., 236. 

American Central Ins. Co. v. Heaverin, 35 S. W., 
922 (Ky.). 

Can>enter v. German American Ins. Co., 52 Finn., 
249, 251. 

Tubbs v. Tns. Co., 84 Mich.. 646, 653. 

Hall v. Ins. Co., 90 Mich., 403. 

Steele v. Tns. Co.. 93 Mich., 81 ; 18 L. R. A., 85. 

Rynalski v. Tns. Co.. 96 Mich., 395. 

Triope v. Provident Fund Co., 140 N. Y., 23. 22 
L. R A., 432. 

Sun Mutual Ins. Co. v. Mattinglv. 77 Tex., 162. 

Lowenstein v. Ins. Co., 227 Mo.. 100. 
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III. 

Failure to Render the Proofs Within Sixty Days Was 

Waived by Appellees. 

As already appears original proofs of loss were mailed 
to the appellees on May 8, 1911, within sixty days of the 
fire (R., 26). While the companies deny receiving these 
proofs they admit that the supplemental proofs were re¬ 
ceived on September 25, 1911. It lias been shown alread) 
that the insurance companies suffered no injury, even as¬ 
suming that the supplemental proofs were all that they re¬ 
ceived. Their rights were fully protected by the other in¬ 
surance companies. W here no injury can have resulted 
slight evidence of waiver will be sufficient. Breeden v. 
Aetna Life Ins. Co.. 122 N. \V., 348 (S. D.). 

When the supplemental proofs were received ap|>ellees 
wrote appellant as follows: 

“We note in said paper that you claim of said Fed¬ 
eral Underwriters the sum of $4,875.33 as its propor¬ 
tion of an alleged adjustment of fire loss aggregating 
the sum of $80,849.25. 

For the pur|>ose of record plase note, that the said 
Federal Underwriters of W ashington. D. C., hereby re¬ 
jects said paper, alleged to be proofs of loss under its 
policy aforesaid, for. among other reasons, the measure 
of loss has not been determined in accordance with the 
terms and conditions thereof; that no authority, ex¬ 
press or implied, was delegated any one to represent 
said Federal Underwriters in the adjustment of your 
aleged claim, wherefore said Federal Underwriters de¬ 
cline to accept said paper as proof of claim as required 
under the contract, and the same is therefore held in 
this office subject to such disposition as you may choose 
to make of it. 

Reserving all rights under and by virture of its 
policy, herein referred to, we are. 

Yours very truly. 

Federal Underwriters of Washington, D. C., 
By Jno. A. Kelly & Co., General Agents 
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In other words, in disputing their liability, the appellees 
rejected proofs of loss on two grounds, namely, that the 
measure of loss had not been determined in accordance 
with the terms of the policy, and that no one had been 
authorized to represent them in the adjustment. Though 
this letter is dated six months after the fire, there is no hint 
that the original proofs were not filed within the sixty days 
or that the supplemental proofs were objected to as filed 
too late. Appellant was justified in believing that his first 
proofs of loss had been duly received, and that no question 
was or could be raised by appellees on the score of time. 

Thereupon, being advised that the defenses raised by 
appellees in their letter of rejection were insufficient to pre¬ 
vent his recovery, appellant filed these suits and went to 
large expense in prosecuting them. 

fa) The rule is settled that such conduct on the 

PART OF INSURANCE COMPANIES AMOUNTS TO A WAIVER OF 
DEFENSES NOT STATED WHEN REJECTING THE CLAIM. 

It is thus stated in III Cooley’s Briefs on Ins., p. 2680: 

“If an insurance company with knowledge of all the 
circumstances attending a loss undertakes to give its 
sj)€cific reasons for denying liability, this will operate 
as a waiver or estop the company to assert other causes 
of complaint, and the company cannot, when sued on 
the policy, set up any additional grounds of defense 
than those mentioned.” 

In Owen v. Farmers Joint Stock Ins. Co., 57 Barb., 518, 
the court said: 

“The fact that the defendants then put their resolu¬ 
tion to contest the claim upon other grounds than the 
omission to furnish the preliminary proof, is a waiver 
of that ground of defense.” 
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In Goodwin v. Mass. Mut. Life Ins. Co., 73 X. Y., 480, 
tlie policy required proof of death to be submitted within 
90 days. More than a year actually elapsed, though defen¬ 
dant's agent was notified of the death and so informed the 
company within a very few days thereafter. Deceased died 
October 1, 1872. October 15 plaintiff was informed by 
defendant’s agent that the second premium had not been 
paid on the |x>licy, that it had lapsed and was void. In 
March, 1873, plaintiff was advised by her counsel that her 
policy had not lapsed and thereupon correspondence ensued 
l>etween him and the insurance company. The latter 
claimed that the policy had expired, but furnished blank 
proofs of loss and these were executed and sent to the 
company in January, 1874. The proofs were retained by 
the company. 

It was held that this amounted to a waiver of the time 
for filing the proofs (489) : and that no new considera¬ 
tion was required for such waiver (492). Owen v. In¬ 
surance Co. was approved, and it was stated that that case 
had been affirmed by the Court of Appeals. On p. 496 the 
court said: 

'‘W hen an insurance company by means of its officers 
or agents, in response to a claim for a loss, tpils to say 
anything about the time of presenting the proofs after 
it has expired, but claims some other defense, the pre¬ 
sumption is that it does not intend to interpose any 
other besides that named, and it is a fair inference to 
lie derived from the fact that it was silent on the sub¬ 
ject that it designed to waive the violation of such a 
condition.” 

In Prentice v. Knickerbocker Life Ins. Co., 77 X. Y., 
483, the policy provided that the company should be notified 
forthwith of the death ot insured and that formal proof 
should be filed as soon as possible thereafter, and that full 
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proofs should be presented within twelve months from the 
time loss occurs, or the claim would be forfeited. Insured 
died July 23, 1873, but beneficiary did not learn of that fact 
until July, 1875. In the meantime he had paid two addi¬ 
tional premiums. Immediately on learning of the death he 
notified the company and upon his application was furnished 
blanks which he filled out and delivered July 9, 1875. The 
company retained the^e proofs until October without objec¬ 
tion and then took the position that the claim was for¬ 
feited for failure to notify them of the death within twelve 
months thereafter. This was the sole defense to the suit. 
The court said: 

“W e are of opinion that the circumstances justify 
the inference of a waiver by the defendant. It is plain 
that the defendant was not bound to take advantage 
of the forfeiture. The object of the provision in 
question is manifest. The policy provides that the 
company shall not be liable for death hapj)ening under 
certain circumstances, and it requires the claimant to 
furnish a particular statement of the time, manner and 
circumstances of the death, and it limits the time for 
doing this, that the company may have a reasonable op¬ 
portunity to investigate the truth of the statement. In 
this case the omission to comply with the condition as 
to the time was the result of a mistake. There can be 
no pretense that the defendant had any just ground for 
insisting upon the forfeiture beyond that based upon 
the letter of the contract. 

“When the fact that Mitchell had died in 1873 was 
ascertained, the plaintiff acted with promptness and 
served his proofs on the defendant. Common fairness 
required that the company, if it intended to rely upon 
the technical defense now insisted upon, should take 
this ground. It would not have changed the position 
of the plaintiff, but the question here is,—did the de¬ 
fendant bv its silence in connection with other circum- 
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stances justify the inference that it accepted the proofs 
as a compliance with the policy ? . . . 

“We are of opinion that the company retained the 
proofs because it elected to waive a technical defense, 
and thereby concluded itself from insisting upon a 
forfeiture 

“It is now understood to be the doctrine of this 
court that no new consideration is required to support 
a waiver by an insurance company of a condition in 
respect to the time of serving proofs of loss, and that 
it may be done by act or conduct occurring subsequent 
to the breach of the condition indicating an intention 
to waive such condition, although there is no new con¬ 
sideration and although there may be no technical 
estoppel.’’ 

In iirink v. Hanover hire Ins. Co., 80 X. Y. 108, the 
policy contained a condition requiring proofs of loss as 
soon as jx>ssible after the fire. The company declined to 
pay the loss upon the ground of fraud. When suit was 
brought it failed to sustain that ground, and sought to 
raise the question of the time of filing of proof of loss. 
The court said, through Church, C. J., 112: 

“The plaintiffs claim was challenged for fraud and 
that only. They acted upon it and brought an action, 
incurring large expenses in its prosecution. A on con¬ 
stat if the failure to file the proofs in time had been 
insisted on, but that the plaintiffs would have acquiesced 
in it and refrained from prosecuting, and thus they 
might l>e injured by the change of ground upon the 
part of the defendant. Every consideration of public 
policy demands that insurance companies shall be re¬ 
quired to deal with their customers with entire fairness 
and frankness. They may refuse to pay without speci¬ 
fying any ground, and insist upon any applicable 
ground; but if they plant themselves upon a specific 
defense and so notify the assured, they should not be 
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permitted to retract after the latter has acted upoii 
their position as announced, and incurred expenses in 
consequence of it. If a company intends to avail itself 
01 the technical objection that the proofs were not filed 
in time, fairness requires that it should refuse to re¬ 
ceive them on that ground, or at least promptly notify 
the assured of their determination; otherwise the con¬ 
dition should be regarded as waived.” 


See also Dobson v. Hartford Fire Ins. Co., 86 App. 

Div., 115, affirmed 179 X. V., 577. 

McNally v. P. Ins. Co., 137 N. Y., 388, 397. 

Sergent v. Liverpool Ins. Co., 155 N. Y., 349, 355. 
Moore v. Hanover Fire Ins Co., 24 X. Y. Supp. 508. 


In Equitable Life Society v. Iliett’s Admr., 19 U. S. 
App’s., 173 (Eighth Circuit), Hiett failed to pay his last 
premium and died more than a month thereafter. The policy 
provided that under such circumstances it should be for¬ 
feited and the administrator did nothing for a year, when 
he was informed that under the Missouri law the policy 
was not forfeited but that the premium would be used to 
buy extended insurance. The administrator’s lawyers then 
wrote the company, and the latter’s attorneys replied that 
the ]>olicy was void, notwithstanding the Missouri statutes. 
They also said that the specific question was then pending 
in the Supreme Court of the United States and suggested 
the propriety of awaiting its decision. The policy required 
proofs of death to lx? filed within ninety days. Defense to 
the suit was failure to comply with this provision. 

The Xew York cases were cited approvingly, the court 
saying, Thayer, J.: 

“It seems to lie the well settled doctrine in that 
state, as it is elsewhere, that an insurance 
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company must promptly disclose its purpose if it in¬ 
tends to rest its defense to a claim for insurance on the 
technical ground that notice and proofs of death were 
not submitted within the time specified in its policy. 
If it treats with the insured on other grounds and as¬ 
serts that the policy has become forfeited or that other 
substantive conditions of the contract have been broken, 
it must assume the risk of having its conduct in that 
behalf construed as a voluntary abandonment of other 
less meritorious defenses/’ 

The precise point is decided in the following cases, in 
manv of which the defense finally attempted to be made 
was, as here, failure to file proofs within the stipulated time. 

Continental Ins. Co. v. Waugh, 60 Xebr. 348, 352: 

Marthinson v. N. British, etc.. Ins. Co., 64 Mich., 
372, 384. in which the letter denying liability was 
practically identical with the letter here. 

Towle v. Ionia Ins. Co., 91 Mich. 987, Montgomery, 

J-; 

Smith v. German Ins. Co., 107 Mich. 2/0, 30 LRA 
368: 

Taylor v. Supreme Lodge, 97 X. W. (Mich.), 680, 
Montgomery, J.; 

W olf v. Grand Lodge, 102 Mich. 23, 32; 

Phoenix Ins. Co. v. Taylor, 5 Minn. 395; 

Tohnson v. Bankers Mut. Casualtv Co. (Minn.) 151 
X. W.. 413. 415; 

O’Conner v. Hartford Fire Ins. Co., 31 W’is. 160, 
165; 

Palmer v. St. Paul F. & M. Ins. Co., 44 W’is. 201 ; 

Badger v. Glens Falls Ins. Co., 49 W is. 389, 395; 

Georgia Home Ins. Co. v. Allen, 128 Ala. 459; 

Dodge v. Thomason, 125 S. W. (Ark.), 648; 

Insurance Co. v. Ferguson, 78 Kansas, 791, 795, 
796; 
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Unthank v. Travelers’ Ins., Co., 4 Fdiss, 357; 

Rokes v. Amazon Ins. Co., 51 Md. 512; 

Citizens Ins. Co. v. Conowingo, 113 Md. 430, 116 
Md. 422; 

Crenshaw v. Insurance Co., 71 Mo. Apps. 42, 48; 

Johnson v. Dakota F. & M. Ins. Co., 1 X. D. 167, 
188; 

\Y. & A. Pipe Lines v. Home Ins. Co., 145 Pa. St., 
346, 360; 

McCormick v. Royal Ins. Co., 163 Pa. St. 184. 

So it has Ix'en held that a denial of all liability is a waiver 

J 

of proof of loss, and the proof need not be filed. 

Omaha Fire Insurance Co. v. Dierks, 43 Xeb. 473, 
481 ; 

Houseman v. Home Ins. Co. (Va.) LRA, XS, 1917 
A 303. 

In Home Insurance Co. v. Baltimore Warehouse Co., 93 
U. S. 527, there were a number of acts indicating waiver, 
among them the resistance of the claim on other grounds, 
and failure to allude to the fact that plaintiff had not ex¬ 
hibited preliminary proofs until the other grounds had 
apparently been swept away. 

So in Taylor v. Merchants’ Fire Ins. Co., 9 How. 390, 
403, it was held that the failure to produce the preliminary 
proofs of loss was waived bv the fact that the company 
resisted the payment of the claim upon the ground that the 
policy of insurance had never been legally effective. 

( b) There may be waiver without estoppel; but 

BOTH WAIVER AND ESTOPPEL WERE PROVED IN THESE CASES. 

It is asserted by the appellees that there can be no waiver 
without estoppel or elements of estoppel, and that there 
are no elements of estoppel in these cases. 

They are wrong in both contentions. 

(1 ) IVciiver may exist unthout estoppel. 

While it is true that there is much confusion in the 
books between waiver and estoppel, they are separate doc- 



trines, though they do frequently overlap, and sometimes 
the courts fail to distinguish between them. 

Perhaps the clearest definition is that given by Suther¬ 
land, J., in People v. Manhattan Co., 9 W end., at 377: 

“This doctrine (waiver) does not stand upon any 
advantage gained to the lessor or injur)' sustained by 
the lessee from the act which is held to be waived. 
It is a technical doctrine introduced and applied by 
courts for the purpose of defeating forfeitures." 

This is quoted approvingly in Kiernan v. Duchess Co. 
Ins. Co., 150 X. V. 194, where the distinction between 
waiver and estop]>el is explained. Waiver rests uj>on in¬ 
tention, and estoppel iqjon misleading conduct. 

In Home Fire Ins. Co. v. Kuhlman, 58 Neb. 488, the 
defense was that the policy was void l>ccause the property 
had l>een vacant for more than ten days. This was held 
waived by the failure of the company to cancel the policy 
when it learned of the breach. The court said: 

“The contention that a waiver must have the ele¬ 
ments of an estoppel in cases of this kind can not be 
sustained. * * * It is, says Sutherland, Justice, 

in People v. Manhattan Co., 9 W end., 381, a technical 
doctrine introduced and applied by courts for the pur¬ 
pose of de.eating forfeitures. In Titus v. Cdens Falls 
Ins. Co., 81 X. V., 410, it was held that an effective 
waiver need not be based on either a new agreement or 
an estoppel. Substantially the same holding was made 
in Hollis v. State Ins. Co., 65 Iowa, 454, and such is 
now the settled doctrine of this court. Billings v. 
German Ins. Co., 34 Xeb., 502: Fagle Fire Co. v. 
Globe Loan & Trust Co., 44 Neb., 380.” 

Waiver as here applied is simply an application of the 
doctrine of election of remedies. 

‘WVhere a party gives a reason for his conduct and 
decision touching anything involved in a controversy, 
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lie can not after litigation has begun change his ground 
and put his conduct upon another and a different con¬ 
sideration. He is not permitted thus to mend his hold. 
He is estopped from doing it by a settled principle of, 
law.’* * 

Railway Co. v. McCarthy, 96 U. S., 256, 267; 
Snvder v. Supreme Ruler Mystic Circle, 122 Tenn., 
248, 45 LRA, NS, 214. 

r 

In Insurance Company v. Ferguson, 79 Kansas, 791, 
795, 796, it is said that a waiver of a forfeiture in such 
cases is not necessarily based upon a new agreement or 
estoppel, citing Home Fire Ins. Co. v. Kennedy, 47 Neb., 
138; and while the court admitted that there was possibly 
no technical estoppel in that case, they held the defenses 
waived by failure to state them at the time of refusal to 
pay. 

In Germania Fire Ins. Co. v. Pitcher, 160 Ind., 398, it is 
said: 


“The doctrine that an insurance company by put¬ 
ting its refusal to pay the loss upon a definite ground 
different from a want of preliminary proofs or of de¬ 
fect in their form or substance, waives the right to in¬ 
sist upon the failure to make such proof as a defense 
to an action on the policy, is in harmony with the 
elementary principle that a party who places his re¬ 
fusal upon one ground can not after action brought 
change it to another and different one.” 

In Taylor v. Supreme Lodge, 97 N. W. (Mich.), 680, 
Montgomery, J., said: 

• 

“This constituted a waiver of every known defense, 
and defendant will not, after expense of suit has been 
incurred, be permitted to shift ground and assert ad¬ 
ditional ground of defense.” 
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In Metcalf v. Phoenix Ins. Co., 21 R. 1.. 307, 309, the 
court said: 

“A waiver arises by the intentional relinquishment 
of a right by a person or party, or by his neglect to 
insist upon his right at the proper time , and does not 
imply any conduct or dealing with another by which 
that other is induced to act or forel>ear to act to his 
disadvantage; while an estoppel necessarily presup¬ 
poses some such conduct or dealing with another.” 

(2) There are elements of estoppel present in these eases. 

Misleading conduct inducing the plaintiff to incur ex¬ 
pense is sufficient. 

According to all the authorities, when the api>ellees failed 
to state the defense now relied upon, but rejected his proofs 
on two other grounds, appellant was justified in believing 
that they did not claim that he was in default on the ques¬ 
tion of time. He thereupon brought these suits and has in¬ 
curred large expense in their prosecution and trial. If ap¬ 
pellees did not actually intend to waive this defense, their 
conduct was misleading, and apj>ellant having acted thereon 
and incurred expense, a case of estoppel is complete. 

In Brown v. Commercial Fire Ins. Co., 21 App. D. C., 
325, 335, it was held that conduct quite similar to that ex¬ 
isting here inducing the insured to incur some trouble and 
exjiense. amounted to a waiver of the alleged forfeiture. 

In the following cases the only expense incurred was 
that of suit, and it was held sufficient: 

Brink v. Hanover Fire Ins. Co., 80 X. Y., 108, 
112 (see quotations under Ilia); 

Taylor v. Supreme Lodge. 97 N. W. (Mich.), 680; 

Wolf v. Grand Lodge, 102 (Mich.), 23, 32; 

Insurance Co. v. Ferguson, 78 Kan., 791; 

Johnson v. Dakota F. & M. Ins. Co., 1 X. D., 167. 
188; 

McCormick v. Royal Ins. Co., 163 Pa. St., 184. 
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(O It is immaterial that the waiver occurred 
after the expiration of THE 60 DAYS. 

Knickerbocker Ins. Co. v. Norton, 96 U. S., 234; 
Equitable Life Society v. Hiett’s Admr., 19 U. S. 
Appls., 173, 186; 

Brown v. Commercial Fire Ins. Co., 21 App. D. C., 
325; 

Goodwin v. Mass. Mut. Life Ins. Co., 73 N. Y., 
480; 

Prentice v. Knickerbocker Life Ins. Co., 77 N. Y., 
483; 

Brink v. Hanover Fire Ins. Co., 80 N. Y., 108; 
Owen v. Farmers Joint Stock Co., 27 Barb., 518; 
Moore v. Hanover Fire Ins. Co., 24 N. Y. Supp., 
507; 

Johnson v. Dakota, 1 N. D., 167, 188; 

O’Connor v. Hartford Fire Ins. Co., 31 Wis., 160; 
Palmer v. St. Paul F. & M. Ins. Co., 44 Wis., 201; 
Badger v. Glens Falls Ins. Co., 49 Wis., 389; 
Breeden v. Aetna Life Ins. Co., 122 N. W., 348 
(S. Dak.). 

( (1 ) No NEW consideration is necessary. 

This is thoroughly established. See Goodwin v. Mass. 
Life Ins. Co., 73 N. Y., 480, 492; Johnson v. Insurance 
Co., 1 N. Dak., 167; Viele v. Germania Ins. Co., 26 Iowa, 
9, 56. 

In the last mentioned case the matter is very well dis¬ 
cussed : 


“It is not a correct use of terms to say that the 
condition of a contract must be supported by a con¬ 
sideration. The contract itself must be, but the con¬ 
dition is a mere incident thereto, and its sufficiency, 
validity or force is in no way affected or dependent 
upon the consideration. It is true the condition may 
influence the parties in fixing the amount of the con- 
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sideration, l>tit the law will not in the absence of fraud 
inquire into its sufficiency, nor hold a contract invalid 
l)ecause a full or just value has not 1>een received by 
the obligor. The case of a policy of insurance illus¬ 
trates the point. The underwriter is bound thereby to 
pay the assured the amount of any loss by fire which 
may happen to the property within a certain time. The 
consideration of this contract is the preium received 
by the underwriter. The assured is bound not to per¬ 
mit the risk to l>e increased. This obligation is the con¬ 
dition of the policy, and with it we can associate no 
idea of consideration.” 

(e) The facts constituting waiver being undis¬ 
puted. JUSTIFIED THE COURT IN HOI DING AS MATTER OF 
LAW, THAT THE PROVISION OF THE POLICY HAD BEEN 
WAIVED. 

Towle v. Ionia Ins. Co., 91 Mich., 987. 

At any rate the question of waiver should have been sub¬ 
mitted to the jury upon all the evidence. F.ureka Life Ins. 
Co. v. Hawkins, 39 App. D. C., 333. 

Conclusion. 

It is therefore respectfully submitted that the judgments 
below should lie reversed with instructions to grant new 
trials. 

Barry Mohun. 

Charles j. Murphy, 
Attorneys for Appellant. 

Jesse C. Adkins, 

Of Counsel. 
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APPENDIX. 

Michael Espert, Respondent v. Eugene F. Perry, as 
Attorney for Fred R. Babcock, et al., dumber Under¬ 
writers of New York, Appellants: 

Espert v. Perry, 163 App. Div., 958. affirmed. 

(Argued March 28. 1917; decided April 17, 1917.) 

Appeal from the judgment of the Appellate Division of 
the Supreme Court in the first judicial department entered 
July 2, 1914, affirming a judgment in favor of plaintiff 
entered upon a verdict in an action upon a policy of fire in¬ 
surance. The defense was that the proof of loss served 
upon the defendants did not comply with the terms of the 
jx>licy in that it did not contain the cash value of each item 
of property and the amount of loss thereon. 

William B. Ellison, Bruce Ellison and Andrew A. 
Fraser for appellants. 

Frederic R. Coudert and John P. Murray for re¬ 
spondent. 

Judgment affirmed, with costs; no opinion. 

Concur: Hiscock, Ch. J., Chase, Hogai$, Pound, 
Crane and Andrews, J. J. Not sitting; McLaughlin, J. 
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IN THE 


Court of Appeals, District of Columbia 


October Term, 1917. 


No. 3,098. 


Michael Espert, Appellant , 
vs. 

Franklin Insurance Company, a Body Corporate, 

and 

No. 3,099, 

Michael Espert, Appellant, 
vs. 

The Potomac Insurance Company of the District of 
Columbia, a Body Corporate. 


BRIEF FOR APPELLEES. 


STATEMENT OF FACTS. 

These cases are here on appeal by the plaintiff from a 
directed verdict for the defendant. 

Both suits are upon a single policy of insurance, dated 
February 11, 1911, designating itself as ‘The Federal Under¬ 
writers’ Policy of Franklin Insurance Company, Washing¬ 
ton, D. C., Potomac Insurance Company, Washington, D. C.,” 
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being a form of stock policy, in the New York Standard 
form, under which each of the appellees “in consideration of 
ihc stipulations herein named,” etc., contracted to pay one- 
half of any loss recoverable under its terms by the appellant. 
“except as hereinafter provided ” (Kec., p. 17.) The policy 
was, at the outset, expressly made, “subject to the limitations 
and conditions herein expressed” (Kec., p. 19), and in its 
concluding paragraph again expressly provided, “This policy 
is made and accepted subject to the foregoing stipulations 
and conditions.” ( Kec., p. 23.) These stipulations and 
conditions were of three classes, ( 1) those relating to occur¬ 
rences prior to the loss upon which the policy should become 
wholly void, l>eing the 16 which are referred to at page 3 
and at other parts of the appellant’s brief, and which are 
immaterial here. (2) those excluding from the operation of 
the policy certain classes of property and losses produced 
from certain specified causes, and (3) stipulations to be 
performed by the insured after the occurrence of a fire, 
among which latter stipulations were: “If fire occur, the 
insured shall give immediate notice of any loss thereby in 
writing to these companies * * * and within sixty days 
after the fire, unless such time is extended in writing by 
these companies, shall render a statement to these companies, 
signed and sworn to by said insured, stating the knowledge 
and belief of the insured as to the time and origin of the 
fire; the interest of the insured and of all others in the 
property; the cash value of each item thereof, and the 
amount of loss thereon; all encumbrances thereon; all other 
insurance, whether valid or not. covering any of said prop¬ 
erty; and a copy of all descriptions and schedules in all 
policies; any change in the title, use, occupation, location, 
possession or exposure of said property since the issuing of 
this policy; by whom and for what purpose any building 
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herein described and the several parts thereof were occupied 
at the time of fire.” (Rec., pp. 21-2.) 

The claim of the appellant’s brief, at page 12, that as to 
this third class of stipulations, “there is no hint that the 
policy would become void if this yere not done,” is doubtless 
due to inadvertence in appreciating the clause of the policy 
immediately following the stipulations of the third class 
and which are, “No suit or action on this policy shall be 
sustainable in any Court of law or Equity until full compli¬ 
ance by the insured with all the foregoing requirements.” 
( Rec., p. 23.) 

The fire occurred on March 19, 1911. Receipt of notice 
of loss within 30 days as distinguished from proofs required 
to be furnished within 60 days was admitted. Appellant 
contended that proofs had been rendered on May 8th, and 
a second set of proofs at some time after July 27th. Ap¬ 
pellees admitted receiving on Septeml>er 25th certain papers 
purporting to 1>e proofs, based wholly upon an appraisement 
and arbitration to which, concededlv, it was not a party, but 
denied that any other had ever been rendered. On Septem¬ 
ber 26th, they rejected the September proofs because, among 
other reasons, the measure of loss had not been determined 
in accordance with the terms and conditions of the policy, 
in that no authority, express or implied, had been given any¬ 
one to represent the Federal Underwriters in the alleged 
appraisal upon which the loss claimed by those proofs was 
wholly based, for which reason the appellees declined to 
accept the September proofs as the proofs of claim required 
bv the policy, and reserved all rights under their policy. 
(Rec., p. 30.) 

The directed verdict was moved for on the ground that 
no proofs of loss had been rendered within sixty days after 
the fire as required by the policy, and none were claimed to 
have been rendered which set forth the amount of loss (Rec., 
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p. 43). The appellant objected to the motion on the claim 
that the required proofs of loss had been rendered within 
the sixty-day limit, and that proofs of loss had been waived 
by the defendants, unaccompanied by the statement of any 
acts or conduct upon their part relied upon as constituting 
such waiver, even after the api>ellees had denied the existence 
of evidence of waiver (Rec., p. 42). 

That silence may not be taken for acquiescence, we are 
under the necessity of pointing out preliminarily certain in¬ 
accuracies in statements of fact occurring in appellant’s brief, 
in addition to others referred to later in this brief. 

There is no admission, as stated at page 3 of the brief, 
and no evidence in the record, nor was any offered at the 
trial, that the appellant protected the property from further 
damage, separated the damaged and undamaged personal 
property, put it in the best |>ossible order, or made a com¬ 
plete inventory of the same stating the quantity or cost of 
any article or the amount claimed thereon. 

W ith respect to the statements that Parker was a broker 
in New York who acted in that capacity between Main, 
concededlv appellant’s agent, and the appellees (App. brief, 
p. 4), and to the reference at page 8 of the brief to Parker 
as “one of the appellees’ agents,” while it is not apparent 
what bearing the capacity in which Parker acted can possibly 
have upon the questions presented in this appeal, the record 
shows that Main acted for appellant through Parker, in 
obtaining his insurance, including the policy in suit (Main, 
Rec., p. 33). He testifies, “I sent an order for a certain 
amount of insurance for Parker to fill” (Rec., p. 39). The 
latter was deputy manager of the Lumber Underwriters, 
who acted for the appellant in the matter (Duffy, Rec., pp. 
40-1). Neither Parker nor the Lumber Underwriters had 
any connection with or authority to represent or act for the 



Federal Underwriters or its constituent companies (Duffy, 
Rec., p. 41; Kelly, p. 42). That Parker was the agent of 
the appellant is, moreover, well settled as matter of law 
(Mallery vs. Frye, 21 App. D. C., 105; Emery vs. Lord, 
20 App. D. C., 589; Spiny, ct al. vs. South Carolina Ins. Co., 
ct al., 8 W heat., 268; Franklin Ins. Co. vs. Gears, 21 Fed., 
290; Hamblett vs. City Ins. Co., 36 Fed., 118, 122; United, 
etc. Ins. Co. vs. Thomas, 82 Fed., 406; 92 Fed., 127; Mann¬ 
heim Ins. Co. vs. Hollender, 112 Fed., 549, 551, which is on 
all fours with the case at bar; Becker vs. Exchange Mutual 
hire Ins. Co., 165 bed., 816; Travellers' Ins. Co. vs. Thomas, 
180 Fed.. 82; Lynch vs. Travellers’ Ins. Co., 200 Fed., 193). 

The statement that the alleged proofs of May 8th “seem 
to comply in every respect with the requirements of the 
policy, and there is no contention to the contrary by the 
appellees’’ App. Hr., p. 4) overlooks the grounds upon which 
the directed verdict was moved for (Rec., p. 43). 

It is to be noted that these suits are not the case of an 
ignorant, unskilled man who has been given policies con¬ 
taining technical requirements beyond his reasonable com¬ 
prehension. nor the case of an insurance company taking an 
inequitable or technical advantage of an ignorant insured. 
On the contrary, the appellant is an experienced business 
man, who placed twenty-nine policies upon the property in 
question, and employed a skilled, experienced insurance 
broker of his own for the purpose—and see infra, pp. 17-18. 
After the fire he employed an experienced firm of insurance 
adjusters to represent him in presenting and maintaining his 
interests with the various insurance companies. The policy 
itself, as already pointed out, is the New York Standard 
form required by law to be used in that State, where it was 
issued, and the form in most general use throughout the 
country. 
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The appeal presents for the consideration of this Court 
the following questions: 

I. Was there sufficient evidence to permit the jury to find 
that any proofs of loss were rendered within sixty days 
after the fire as required by the policy? 

II. W ere the proofs of loss claimed to have been mailed 
sufficient under the requirements of the policy? 

III. Did the policy require that proofs of loss he rendered 
within sixty days as the condition of liability? 

IV. Was the claim of waiver available to the appellant, 
without having been pleaded? 

V. W as there sufficient evidence to jtermit the jury to find 
waiver? 


POINTS AND AUTHORITIES. 

I. 


Was 


There Sufficient Evidence to Permit the Jury 
to Kind That Any Proofs of Loss Were Rendered 
Within Sixty Days After the Fire as Required 
1 *y the Policy? 


William D. Filet, Assistant Secretary of the Franklin 
Fire Insurance Company, whose business it was to open its 
mail, never saw either the alleged proof of loss of May 
K, PM 1, or the request for an extension of sixty days which 
is represented to have accompanied it. If such documents 
had l>een received, they would have l>een sent to the Loss 
Department in New York City, which was in the office of 
John A. Kelley & Company (Rec., p. 39), which office re¬ 
ceived no proofs of loss other than those received Septem¬ 
ber 25, 1911 (Rec., p. 42). The testimony of Alexander 
K. Phillips, Secretary and Henry B. Howard, Assistant 
Secretary of the Potomac Insurance Company, shows no 
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such proofs were ever received by that company (Rec., pp. 
42, 43). 


As opposed to this testimony, the appellant produced a 
Angle witness, V* iiliam (i. Smith, who was employed by the 
appellant about May 1, 1011, in connection with the fire, 
who testified that he made records or prepared notices for 
the appellant but at the time of testifying had no copy of the 
notice or letter which he pre])ared. A copy of the printed 
record on appeal in a suit brought by the appellant in New 
^ ork against the Luml>er Underwriters he claimed to re¬ 
fresh his recollection to such an extent as to enable him to 
give the exact language of a letter which he claimed to have 
written May 8, 1911, to the appellees and of a proof of loss, 
enclosed therewith, the remembered contents of these docu¬ 
ments filling three printed pages (pp. 26-9) of the record. 
The letter is not claimed to have been addressed otherwise 


than “Federal Underwriters, Washington, D. C.” (Rec., 
pp. 26, 29). 

The entire case of the appellant, upon the question of 
rendering these proofs, even regardless of their sufficiency, 
rests only upon the statement of the witness Smith that he 
wrote and deposited them, duly stamped, in the United 
States Mail. He received no reply from the Federal Under¬ 
writers. or anyone representing them, but notwithstanding 
this took no further steps in connection with the loss—not 
even with respect to the request for an extension of time, 
without obtaining which extension the appellant’s right to 
claim under the policy, as he and his representative Smith 
well knew, closed on May 8th. He made no effort to ascer¬ 
tain whether the alleged letter reached its destination, and, 
though the other proofs sent out by him at the same time 
were by registered mail and the registry receipts produced, 
no such course was pursued as to this letter nor any explana¬ 
tion given why it was made an exception (Rec., p. 32). 
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Not only so, but the appraisal was proceeded with, without 
notice to or attempt to make the appellees parties to or bound 
by it, and notice of its result given to the appellees by the 
September proofs (Rec., p. 38), precisely as though they 
were parties, negativing the assumption on which the witness 
Smith admits (Rec., p. 32) he buses his claim to have 
mailed to them one of the May, 1911, notices, sent only 
to the Insurance Complies which Erion told him had with¬ 
drawn from the appraisal agreement. 

Stating the matter succinctly. Smith, upon whose testi¬ 
mony alone apiiellant’s claim of having sent the required 
notices is based, testified (Rec., p. 32) that he sent the May, 
1911, notices only to the Companies which were not parties 
to the appraisal, having, as he states elsewhere, withdrawn 
from it; that (Rec., p. 33) he can not say specifically that 
there was anything said to him by Erion with reference to 
withdrawal from the agreement by the appellees, and (Rec., 
p. 32) that understanding, at the time he zlhis testifying, that 
the Federal Underwriters were not parties to the appraisal, 
he therefore supposed he had sent a like notice and proof 
to the Federal Underwriters at that time. 

fhe basis, even, of the witness Smith’s assumption that 
he mailed the notice in question to the Federal Underwriters, 
namely, the assumption that it may have been mentioned to 
him by Erion generally though not specifically as one of the 
insurance companies which had withdrawn from the arbitra¬ 
tion or appraisal agreement, is negatived by examination of 
that agreement, exhibited to the jury and made a part of the 
bill of exceptions for exhibition by either party to the Court 
under this appeal, though not bodily copied into the bill of 
exceptions (Rec., p. 33), and which for convenience of 
reference is printed as Appendix A to this brief. As will 
be seen upon examination of it, 16 of the 29 insurers, 
including the Federal Underwriters of the District of Co- 
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lumbia, were signed for by “Frank L. Erion, Adjuster’; 
four others were signed for by “H. W. White, Adjuster,” 
and the remaining nine were to have been signed for by some 
Adjuster representing them, but who in fact did not sign. 
That the Federal Underwriters did not, in or prior to May, 
1911, withdraw, is shown by the fact (Rec., p. 42) that it 
did not know that Erion had undertaken to sign for it until 
February 9, 1912. And note Smith’s testimony at the foot 
of p. 31, that he does not know whether it was before or after 
the sending out of the notice of May 8, 1911, that he first 
learned that the Federal Underwriters were not parties to the 
appraisal. Asked at p. 31, to enumerate the parties to 
whom he sent the May, 1911, notice, he names, only, the 
nine unsigning insurers shown by it except that having 
“now” learned (p. 32) that the Federal Underwriters were 
not parties to it, he adds that name, giving the names of the 
insurers to whom the notices were sent in the exact order 
in which their names appear at the foot of the arbitration 
agreement except that he interpolated the name of the Fed¬ 
eral Underwriters between the fourth and fifth of them. 

The obligation of the appellant was to “render” proof of 
loss within 60 days to the appellees. Under such a require¬ 
ment it is clear that, even if the mailing were established, 
or if there were evidence sufficient to be introduced to the 
jury upon that point, which we deny, the mere mailing of a 
proof which never reached its destination was not, under the 
law, “rendering” the proof or compliance with the require¬ 
ment of the policy. The testimony conclusively shows that 
the alleged proof of May 8, 1911, was never received, and 
this testimony is undisputed. The burden of proof was 
upon appellant, throughout, to maintain that the proofs were 
not only mailed, but that they reached their destination. 
Huntley vs. Whittier, 105 Mass. 391; Bankers’ Mutual Cas¬ 
ualty Co. vs. Peoples’ Bank, 127 Ga. 326; Empire State 
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Surety Co. vs. Pacific Lumber Co., 200 Fed. 224, 227; 
Platt vs. Minnesota Farmers’ Mutual Fire Assn., 23 Minn. 
479, 484. That his representatives, experienced insurance 
experts, knew this, is shown by the fact that they registered 
the proofs in all cases except that of the apj)ellees, to whom 
it is clear none were sent. 

The legal effect and meaning of the requirement that the 
insured render proofs of loss “is. that the insured is to 
furnish or deliver to the defendants these proofs of loss, 
and this clearly means that the papers shall be furnished 
to the defendants personally, or to their duly authorized 
agent if they have one, ‘ and, if sent by mail, “the post is none 
the less the agency of the plaintiff than if a messenger had 
been selected.” Peabody vs. Sattcrlee, 166 N. V. 174; Crown 
Point Iron Co. vs. Aetna Insurance Co., 127 X. Y. 008, 
618; Fink vs. Fink, 171 X. Y. 618, 623. 

In Carpenter vs. Providence-Washington Ins. Co., 4 How., 
183, a policy of insurance having contained a stipulation 
that it should cease in case other insurance upon the proj>- 
erty were obtained without notice thereof to the Company 
and its written consent endorsed upon the policy, and the 
Company having successfully defended a suit at law on 
the ground that no such notice was endorsed, the insured 
filed a bill in equity to compel the endorsement, upon his 
allegation that he had given the notice as required, which 
allegation was denied by the answer. One Wheeler, a wit¬ 
ness for the complainant, testified that, when the later insur¬ 
ance was taken out, he had given notice by letter to the 
President of the defendant Company, that the recollection 
was distinct in his mind that he wrote such a letter, and his 
impression was that he placed it in the post-office, though 
he could not say positively as to this. The Supreme Court 
in its Opinion said: “It is to be observed that the testimony 
of Wheeler, in its full extent, does not prove the fact that 
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information of the second insurance ever actually reached 
the defendants for the purpose of being endorsed or acknowl¬ 
edged, but merely that a letter was written for that purpose 
and probably put into the post-office. Though such evi¬ 
dence, standing alone, in the case of notice of non-payment 
of bills of exchange and promissory notes, is sufficient, 
under mercantile usage, to raise a presumption that the 
holder had used due diligence, yet even in such cases, it 
is not held to prove the actual receipt of notice (The Bank 
of Columbia vs. Lawrence, 1 Peters, 582, and Dickins vs. 
Beal. 10 Peters, 581). Much less can it prove the receipt 
of it where no such usage exists, as in the case of policies 
of insurance.” 

In the present case Smith testified that he sent a letter 
to appellees with others mailed on May 8th, only on the 
theory that on or before that date Prion had informed him 
the Federal Underwriters were among those which had 
withdrawn from the agreement, followed by an admission 
that he did not know whether Erion told him this or whether 
he had learned it before or after May 8th, and that he can 
not recall that Erion specifically mentioned the appellees in 
that connection, but only that he may have done so in some 
general conversation, which is all the evidence u]x>n the 
point in this case. We submit the learned Court below was 
right in holding that there was no evidence which the appel¬ 
lant was entitled to have submitted to a jury that such a 
letter was mailed.—even if unaccompanied by the proof 
made, without dispute, that no such letter was ever received. 

The principle as to the sufficiency of evidence to make 
a case for the jury, announced in the foregoing decision, 
is one of universal application, and has been recognized 
bv the same court, in another connection, in the later case 
of Patton vs. Texas & Pacific Rv. Co., 179 U. S. 658. 663, 
where the Court said: 
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“It is not sufficient for the employee to show that 

the employer may have l)een guilty of negligence— 
the evidence must point to the fact that he was.” 

“From the mailing of the letter to the defendant 
a prima facie presumption that it was received in due 
course of the mail arose, and when defendant testi¬ 
fied in express terms that it was not received, this 
presumption was entirely negatived, not because such 
testimony was in conflict with that of the plaintiff, but 
because it overcame a presumption flowing from the 
facts proved.” Ault vs. Interstate Saving & Loan Assn., 

15 W ash. 627, 635; American Central Insurance Co., 
vs. Heath, 69 S. W. 235 (Texas); Hill vs. Wiles, 92 
Atl. 966 (Me.); Benge’s Admr. vs. Eversole, 156 Ky. 
136, 139; Hamilton, ct al., vs. Stewart, 108 Ga. 472, 
476; Cassell, ct al., vs. Randall, 73 S. E. 858, (Ga.); 
Grade, ct al., vs. County of Mariposa, 132 Cal. 75; 
Cagliostro vs. Indelli, 102 N. Y. Supp. 918. 

The testimony in the case at bar was clear and without 
dispute that the alleged notices or proofs of May 11 were 
never received by the appellees. 

“It is impossible to predicate judicial action upon 
a presumption which is wholly repelled by the evi¬ 
dence.” Robinson vs. Robinson, 90 Atl. (X. 1.) 311. 
314. 

“Presumptions disappear when confronted with 
facts.” American Central Insurance Co. vs. Heath, 
69 S. W. (Texas) 235; Hopkins vs. Hevwood, 86 Yt. 
486, 489-90. 

“They must give place when in conflict with clear, 
distinct and convincing proof.” Fresh vs. Gilson, ct al.. 

16 Pet. 327, 331. 

The testimony of the witness Smith as to his having 
included the appellees as one of the companies to which the 
notices of May 11 were sent, based, as he admits, upon the 
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theory that they were included because Erion had informed 
him that they had withdrawn from the appraisal agree¬ 
ment, followed by his further admission that he did not know 
whether Erion had so informed him or he had so learned, 
until a later date, does not, we submit, rise to the dignity 
of what is known as a scintilla of evidence, being destroyed 
by the witness’ removal of the very foundation upon 
which it was rested by him. Even if accorded that dig¬ 
nity, the Supreme Court has now, by a long line of decisions, 
held it insufficient to prevent a directed verdict. Hickman 
vs. Jones, 9 Wall. 197, 201; Improvement Co. vs. Munson. 
14 Wall. 442, 448; Commissioners vs. Clark, 94 U. S. 319, 
320; Bowditch vs. Boston, 101 U. S. 16, 18; Howard vs. 
Railway Co., 101 U. S. 837, 844; Randall vs. Railroad Co., 
109 U. S. 478, (.where, though the plaintiff had offered 
some evidence of negligence, the direction of a verdict for 
the defendant was approved because the testimony was held 
“too slight"); Anderson County Commissioners vs. Beal, 
113 U. S. 227, 241; Schofield vs. Railway Company, 114 
C. S. 615, 618-19: North Penn Railroad Company vs. Bank, 
123 U. S. 727, 733; Delaware, etc., Railroad vs. Converse, 
139 U. S. 469; Patton vs. Railway Company, 179 U. S. 658; 
Marande vs. Railway Company, 184 U. S. 173, 191; Hep- 
ner vs. United States, 213 U. S. 103, 112-13. 

“Nor are judges any longer required to submit a 
question to a jury merely l>ecause some evidence has 
l>een introduced by the party having the burden of proof, 
unless the evidence be of such a character that it would 
warrant a jury in finding a verdict in favor of the 
party. Formerly it was held that, if there was what 
is called a scintilla of evidence in support of a case, the 
judge was bound to leave it to the jury, but recent 
decisions of high authority have established a more 
reasonable rule, that in every case, before the evidence 
is left to the jury, there is a preliminary question for 
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tile judge, not literally whether there is any evidence, 
hut whether there is any upon which a jury can prop¬ 
erly proceed to find a verdict for the party producing it, 
upon whom the onus of proot is imposed (Citations ).' 
Improvement Company vs. Munson, 14 Wall. 442 , 448 . 

In Hepner vs. United States, 213 U. S. 1(J3, 112-13. the 
Court, reviewing the cases on this question, said: 

“The general rule on that point is stated in Pleas¬ 
ants vs. Kant, 22 Wall. 116, 122: ‘In the discharge of 
this duty it is the province of the court, either before or 
after the verdict, to decide whether the plaintiff has 
given evidence sufficient to support or justify a ver¬ 
dict in his favor. Not whether on all the evidence the 
preponderating w eight is in his favor; that is the 
business of the jury, but conceding to all the evidence 
offered the greatest probative force which according 
to the law of evidence it is fairly entitled to, is it 
sufficient to justify a verdict? If it is not. then it is 
the duty of the court after a verdict to set it aside and 
grant a new trial. Must the court go through the idle 
ceremony in such a case of submitting to the jury the 
testimony on which plaintiff relies, when it is clear 
to the judicial mind that, if the jury should find a 
verdict in favor of the plaintiff, that verdict would 
be set aside and a new' trial had? Such a proposition 
is absurd, and accordingly we hold the true prin- 
ciole to be. that if the court is satisfied that, considering 
all the inferences which the jury could justifiablv draw 
from the testimony, the evidence is insufficient to war¬ 
rant a verdict for the plaintiff, the court should say so 
to the jury.* This rule has often l>een approved hv this 
court, and is steadily enforced in the courts of the 
United States. The same rule must obtain as to the 
duty of the court. wTien the undismited testimony shows 
that the defence is without anv foundation unon which 
to rest, and that the plaintiff is indisputably entitled, 
upon facts and as a matter of law', to a judgment. Tn 
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Herbert vs. Butler, 97 U. S. 319, 320, this court, refer¬ 
ring to Improvement Company vs. Munson, 14 Wall. 
442, and Pleasants vs. Pant, above cited, and speaking 
by Mr. Justice Bradley, said: ‘ * * * that although 
there may l>e some evidence in favor of a party, yet, if 
it is insufficient to sustain a verdict, so that one based 
thereon would be set aside, the court is not Ixnmd to 
submit the case to the jury, but may direct them what 
verdict to render.’ In Bowditch vs. Boston, 101 U. S. 
16, 18, the court said: * * It is now a settled 

rule in the courts of the United States that whenever, 
in the trial of a civil case, it is clear that the state of 
the evidence is such as not to warrant a verdict for a 
party, and that if such a verdict were rendered the other 
party would be entitled to a new trial, it is the right and 
duty of the judge to direct the jury to find according to 
the views of the court. Such is the constant practice, 
and it is a convenient one. It saves time and expense. 
It gives scientific certainty to the facts and promotes 
the ends of justice.’ ” 


II. 

Insufficiency of the Proofs of Loss. 

The only proofs claimed to have l>een rendered within 
the sixty days recpiired by the policy were the alleged proofs 
of May 8, 1911, and the only statement of loss therein con¬ 
tained was that the property of the insured had been dam¬ 
aged and destroyed “as shown in statement of loss hereto 
attached,” no statement of loss being attached. The /letter 
alleged to have accompanied this proof stated, only, that, “in 
the absence of the actual amount of loss, claim is made for 
the total amount of your policy” (Rec., p. 26)—showing 
that it was not an attempt, even, to state the amount of 
the loss, but was made for the purpose, only, of compliance 
in color and not in fact with the condition of the policy 
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that the insured should within sixty days after the fire, 
unless further time was given in writing by the Company 
render a statement signed and sworn to by him, stating 
the value of the property destroyed. There is no claim 
that the required written extension of time was obtained, 
and it is a significant fact that no effort to obtain it, nor 
any reference to it, was afterwards made, as naturally and 
necessarily would have been done if appellant s representa¬ 
tive Smith had been informed by Erion that the appellees, 
notwithstanding his written signature for them, were not 
parties to but had withdrawn from the arbitration agreement. 

Failure to state the amount of loss, as required by the 
l>olicy, is fatal. Gauche, ct al., vs. London, etc.. Company, 
10 Fed. 347; Kaplin vs. Mfgrs. & Merchants Mut. Fire. Ins. 
Company, 55 Pa. Super. Ct. 8; Lycoming County Fire Ins. 
Company vs. Updegraff, 40 Pa. St. 311; McCrea vs. Patrons’ 
Mut. Fire Ins. Company, 46 Pa. Super. Ct. 618; Nixon 
vs. Ins. Company, 23 Can. S. C. 26; Hyde vs. Lefaivre, 32 
Can. S. C. 474; Brock vs. Ins. Company, 96 la. 39, 43. 

III. 

Did the Policy Require That Proofs of Loss be 
Rendered W ithin Sixty Days? 

This question is raised for the first time in appellant’s 
brief, and not having been raised in the trial court (See 
Rec., p. 43), it is not open to him here, under the practice 
of this and other Appellate Courts. Norman vs. United 
States, 20 App. D. C. 494; Cooper vs. Gillus, 30 App. D. C. 
567; United States, cx rel ., Laws vs. Davenport, 34 App. 
D. C. 502; Thurston vs. McLellan, 34 App. D. C. 294; 
Gauss vs. Goldenberg, 39 App. D. C. 597; Robinson vs. 
Hillman, 36 App. D. C. 241; Scott vs. Herrell, 31 App. 
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D. C. 45; Brown vs. United States, 35 App. D. C. 548; 
Baton vs. Brown, 20 App. D. C. 453; Brown vs. Savings 
Bank, 28 App. D. C. 351; District of Columbia vs. Duryee, 
29 App. D. C. 327. 

In connection with the question now under consideration 
and elsewhere throughout his brief, appellant urges that 
forfeitures are not favored, that contracts of insurance 
ought to l>e lil>erally construed in favor of the insured be¬ 
cause the contract is in language chosen by the insurer, and 
that when liability has been fixed by the fact of a loss, 
courts are reluctant to deprive the insured of the benefits 
of his policy upon any narrow or technical construction of 
it concerning the formal requisites to its availability. 

The rule invoked “rests upon the ground that the com¬ 
pany’s attorneys, officers or agents prepared the policy, and 
it is its language which must be interpreted’’ (Liverpool, 
etc., Insurance Company vs. Kearney, 180 U. S. 132, 136). 
But the policy in suit here was not prepared by the appellees, 
or either of them, its language is not theirs, it is the stand¬ 
ard policy, mandatorily required to be used in the juris¬ 
diction in which the appellant applied for and obtained it, 
and the rule sought to be applied to it is, therefore, inappli¬ 
cable. Rosenthal, ct ai, vs. Insurance Company of North 
America. 158 Wise. 550. 

“It was for the purpose of having contracts of in¬ 
surance read clearly and intelligently to the ordinary 
understanding of men that the legislature, in 1886, 
provided for a uniform, or standard policy of insur¬ 
ance. Insurers issuing policies were compelled to use 
one form of contract; whose meaning should not be 
obscured by unusual clauses, nor concealed in a mass 
of verbiage, and whose provisions, being plain, could 
result in no injustice in their enforcement. When such 
is the contract, the courts should not refuse to enforce 
the forfeitures, or limitations, which the parties are 
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deemed to have agreed upon (Citations).” Nelson, 
ct cd., vs. Traders’ Insurance Company, 181 X. Y. 472, 
474-5. 

‘‘Policies of fire insurance have l>een lxffore us 
many times tor construction, and we have given effect 
to their provisions without regard to the fact that in the 
l>articular case it seemed to impose hardship or loss 
upon either the insurer or the insured (Citations). The 
use of the standard policy in this state was made com¬ 
pulsory in order to protect both parties to the con¬ 
tract of insurance from unnecessarv and wasting liti- 
gation over questions having their origin in the varying 
forms of policies issued by the different companies. 
It is important alike to the insurer and insured that 
the standard policy should 1>e fairly construed in order 
that an instrument, which came from the hands of its 
creators presenting many questions for construction, 
he rendered clear and easily understood. * * * It 
is far more important that there should be a clear and 
settled rule as to the manner of rendering proofs of 
loss than that plaintiff should recover in this particular 
case. The duty of the Court in the premises is in no 
way affected by the fact that the defendants have seen 
fit to avail themselves of a technical defence.” Pea- 
body vs. Saterlee, ct ai, 166 X. Y. 174, 179-80; Hus- 
tace vs. Phoenix Insurance Company, 175 X. Y. 272, 
303. 

But, independently of the fact that the policy in suit is 
a New York Standard policy, the rule of strict construction 
which is invoked is inapplicable for the reason that con¬ 
struction, in this, as in all other classes of cases, can l>e re¬ 
sorted to only where the language is ambiguous. Here the 
policy plainly and clearly provides that proofs of loss shall 
be rendered within sixty days, and that no action shall be 
maintained until full compliance with that requirement. 
Nothing in its language or in the further circumstances of 
the case requires or opens the door to the distortion of the 
policy for the purpose of saving the insured from the con- 


sequences of his own failure to comply with its plain, 
unambiguous terms. 

“Contracts of insurance are contracts of indemnity 
upon the terms and conditions specified in the policy or 
j)oiicies, embodying the agreement of the parties. For 
a comparatively small consideration the insurer under¬ 
takes to guarantee the insured against loss or damage, 
upon the terms and conditions agreed upon, and upon 
no other, and when called upon to pay in case of loss, 
the insurer, therefore, may justly insist upon the ful¬ 
filment of these terms. If the insured can not bring 
himself within the conditions of the policy, he is not 
entitled to recover for the loss. The terms of the policy 
constitute the measure of the insurer’s liability, and in 
order to recover the insured must show himself within 
those terms; and if it appears that the contract has 
been terminated by the violation on the part of the 
assured of its conditions, then there can be no right 
of recovery. The compliance by the assured with the 
terms of the contract is a condition precedent to the 
right of recovery. If the assured has violated, or 
failed to perform the conditions of the contract, and 
such violation or want of performance has not been 
waived by the insurer, then the insured can not re¬ 
cover. It is immaterial to consider the reason for 
the conditions or provisions on which the contract is 
made to terminate, or any other provision of the policy 
which has been accepted and agreed upon. It is enough 
that the parties have made certain terms, conditions on 
which their contract shall continue, or terminate. 
Courts may not make a contract for the parties. Their 
function and duty consists simply in an enforcing and 
carrying out of the one actually made.” Imperial 
Fire Insurance Company vs. Coos Countv, 151 U. S. 
452, 462. 

The same rule has been announced by this Court in Dumas 
vs. Northwestern National Insurance Company, 12 App. 
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D. C. 245, 255-6, and in Mitchell vs. Potomac Insurance 
Company, 16 App. D. C. 241, 262. 

Of the cases cited by the appellant to overcome the effect 
of these decisions, Eureka Life Insurance Company vs. Haw¬ 
kins, 39 App. D. C. 329, was a suit upon an industrial 
policy in which, though forfeiture had been incurred by an 
arrearage of four weeks in payment of premiums, the 
company continued for several months thereafter to collect 
weekly premiums and yet sought to rely upon the forfeiture; 
National Benefit Association vs. Elzie, 35 App. D. C. 294, 
was a similar case; Insurance Company vs. Eggleston, 96 
LI. S. 572, dealt only with the company’s course of busi¬ 
ness in notifying the insured where to make his payments; 
In McNally, ct al., vs. Phoenix Insurance Co., 137 N. Y. 
388, 399, “no objection was made to the proofs on the 
ground that they w ere too late.’’ and in Sergent vs. Liver¬ 
pool, etc.. Insurance Company, 155 N. Y. 349, though the 
proofs were not rendered until after the prescribed time, 
there was evidence to support a finding that the subsequent 
rendition of them was at the express request of the insurer. 
Further, if either of these New York cases can l>e con¬ 
sidered as in conflict with the foregoing principles, they 
are equally so with the later decisions of the same Court 
and are necessarily overruled by Nelson, ct. al. vs. Traders’ 
Insurance Company, 181 N. Y. 472, Peabody vs. Satterlee. 
ct al., 166 N. Y. 174, and Hustace vs. Phoenix Insurance 
Company, 175 N. Y. 272. Connecticut Fire Ins Co. vs. 
Geary, 51 L. R. A., 698, 701, the Nebraska case cited by 
the appellant, is in conflict with the rule announced bv the 
Supreme Court and the other cases above cited in this juris¬ 
diction and elsewhere. The reasoning of the Court is, more¬ 
over, inapplicable to a policy whose terms have been pre¬ 
scribed by statute, being as follow’s: 
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“It is a matter of every-day knowledge that these 
forfeiture clauses are prepared with much care, skill 
and ingenuity, and are frequently resorted to, more for 
avoidance on technical grounds of contracts of in¬ 
demnity, entered into in the best of faith by the as¬ 
sured and for which he is willing and does pay an 
ample consideration for the protection sought, rather 
than of subserving some useful purpose in deter¬ 
mining the substantial rights of the parties as affected 
by the essential elements of the risk assumed and the 
indemnity granted. It is with no hesitancy that the 
courts declare such forfeitures are to be looked upon 
with little favor, and to be enforced only when the 
strict letter of the contract requires it/’ 

The appellant’s brief erroneously asserts that “receipt of 
due, proper and sufficient notice of the preliminary proofs 
of loss" is admitted. The only admission, and all that was 
received by the appellees prior to the proofs of September 
25, was the bare formal notice of the fact of fire (Rec., p. 
34). 

The contention that the fact that other companies joined 
in an appraisement and participated in the selection of arbi¬ 
trators, shows that rights of the api>ellees have been fully 
protected and that they are consequently bound by the re¬ 
sult of that arbitration notwithstanding the fact that they 
were not consulted, given a voice in the matter, or afforded 
any opportunity to participate in the inquiry and ascertain¬ 
ment of the amount of the loss for which they were to be 
held later answers itself. 

“The insured’s contention that, though he did not 
furnish it (proof of loss) to the appellant, yet the 
furnished it to other companies which had also insured 
these goods, can not be taken seriously. Did he or did 
he not furnish it to the appellant? He did not, and 
that concludes this part of the case.” Hyde vs. Le- 
faivre, 32 Can. S. C. 474, 477-8. 
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Even delivery of proofs under another policy to the same 
company is not sufficient (Scottish Union and National In¬ 
surance Company vs. Encampment Smelting Company, 166 
Fed. 231). Nor is delivery to a director (Inland Insur¬ 
ance and Safe Deposit Company vs. Stauffer. 33 Pa. St. 397 ) 
or to a local agent (Dunn vs. Fanners’ hire Insurance 
Company, 34 Pa. Super. Ct., 245; Edelson vs. Norwich 
Union Fire Insurance Company, 59 id. 379; Connell vs. 
Milwaukee Mutual Fire Insurance Company, 18 Wise., 387; 
Patrick vs. Farmers’ Fire Insurance Company, 43 N. H. 
621; Downs vs. German Alliance Insurance Company, 67 
Atl. 146 (Del.) ; Caldwell vs. Virginia, etc., Insurance Com¬ 
pany. 124 I enn. 593; Arkansas, etc.. Insurance Companv vs. 
Clark, 84 Ark. 224). 

Nor, even if material, is it accurate to sav that appellees’ 
liability is fixed at less than one-third of the policy. (Brief, 
p.12). According to the testimony of Mr. Smith, their lia¬ 
bility is $4,875.33. The policy was for $15,000, covering 
three different properties, but 12/27 of which sum was appli¬ 
cable to the property involved in this litigation (Rec., pp. 
17-18), or $6,666.67. The claim, therefore, is for approxi¬ 
mately 75% of the amount of the insurance. 

The actual contention of the appellant upon this branch 
of the case is, that the policy does not provide for a for¬ 
feiture for delay beyond sixty days in furnishing proofs of 
loss, the argument being that because, u\*m certain specific 

grounds which do not include failure to give proofs of loss, 
it is provided that the jiolicy is to be void ab initio, and l>e- 
cause, as claimed, the only consequence prescribed for delay 
in furnishing said proofs is that no action shall be sustain¬ 
able “until after full compliance by the insured with all the 
foregoing requirements”—one of these being, not merely 
that proofs of loss shall be furnished, but that they shall be 
rendered within sixty days—the only result of delay is to 
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postpone the bringing of suit. With respect to the first of 
these contentions, concededly it was not provided, and it has 
never been contended, that failure to fulfil this condition 01 
the policy related back and rendered it void ab initio or did 
more than to terminate the rights of the insured because of 
his breach of a perfectly valid contract. The policy was not 
void, but its conditions were unperformed on his part. This 
contention, in effect, strikes from the policy and de¬ 
prives of all meaning the phrase “within sixty days after 
the fire, unless such time is extended in writing by these 
companies.'' (Rec., p. 21.) The requirement that the 
proofs must be furnished “within sixty days" is just as much 
a part of the requirements which must be fully complied with 
l>efore suit can be sustained as is the requirement that the 
proofs shall be rendered. This stipulation is one of the 
express considerations for the contract (Rec., p. 17). It 
is one of the “limitations, stipulations or conditions,’* sub¬ 
ject to which the contract was expressly made (Rec., pp. 19, 
23). The consideration is entire and indivisible, this stipu¬ 
lation being as much a part of it as the premium itself. The 
case is simply one in which the appellant contracted to 
render a specific consideration, to perform a specific act as 
the condition of the right to recover from the insurer, failed 
to do so, and has thereby terminated that right. 

The contention, moreover, misconceives, or else disre¬ 
gards, the plain language and purpose of the condition. 
That language is (Rec., p. 23) that no action on the policy 
should be sustainable in any court until “after full compli¬ 
ance by the insured with all the foregoing requirements,” 
one of which requirements was the giving of the stipulated 
proofs of loss within sixty days. How could there be full 
compliance with this requirement if no proofs were given 
within that period? Its very object was to give notice to the 
insurer, at least not later than sixty days, of the loss claimed, 







24 


and with at least that early an opportunity to examine into 
that matter in its own interest. 

In support of his contention appellant quotes from one 
text hook and cites 17 decisions, from 2 Federal and 8 State 
courts. The Georgia and Michigan cases are the only au¬ 
thorities cited which support him, and in Michigan the dis¬ 
senting opinion of Grant, J., in Steele vs. Insurance Com¬ 
pany, 93 Mich. 81, 84, is in accord with the overwhelming 
weight of authority as emlxxlied in the decisions of the 
Federal and Canadian courts and in those of New York, 
California, Maryland, Ohio, Illinois, Massachusetts, New 
Hampshire, New Jersey, Minnesota, Washington and Ar¬ 
kansas, as hereinafter shown. The other cases cited by the 
appellant turn so much upon their own peculiar facts as to 
have no relation to the question presented for our con¬ 
sideration. 

In Ostrander on Insurance (2nd edition), Sec. 338, the 
author says: 

“It is a common provision of an insurance contract 
that, when a loss occurs, notice shall at once 1>e given 
to the company, and that, as soon thereafter as possible, 
proofs shall he furnished. Often the time is definitely 
specified within which proofs will be accepted, as 30 or 
60 days. This clause is generally supplemented by an¬ 
other which provides that ‘until such notice and proofs 
are received, the loss will not be due and payable.’ This 
covenant to furnish proofs as soon as possible, or 
within a designated time, imports a condition only that 
no right of action will exist to recover under the policy 
until the proofs required by its terms are presented. 
This was held in Kenton Ins. Co. vs. Downs, 13 S. W. 
882 (Kv.) ; but the case is different when, as most fre¬ 
quently occurs, the policy provides by some genera! 
clause for either a literal or substantial performance 
in respect to everything the insured has engaged to do. 
On the examination of a large number of policies, 1 
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find this provision, in slightly different form of words, 
common to them all: ‘In consideration of the condi¬ 
tions, limitations and requirements of this policy here¬ 
inafter mentioned, and the payment of $-, the- 

will indemnify.’ It will be observed that the con- 
sideration for the insurance promised, besides the 
premium paid, embraces every condition which the 
insured is to perform, every limitation which may 
qualify or lessen the burdens of the insurer, and every 
requirement which may contemplate its convenience or 
advantage. The provision, it will be seen, that proofs 
shall be made within a time named, must be complied 
with, and the duty in this respect is no less essential and 
imperative than the payment of the premium. Both 
are of the consideration, and are equal in dignity and 
importance as regards the creating of a right for one 
party and the obligation for the other. If the payment 
of the premium, therefore, is a ‘condition precedent’ 
so is the performance of every material requirement; 
for. by the terms of the policy, payment and perform¬ 
ance mean identically the same thing in respect to the 
matter of consideration, on which alone rests the un¬ 
dertaking to insure. Almost without exception, the 
courts of this country and England have held that 
proofs of loss must be furnished as provided by the 
policy, or the insurer would be discharged. 

“Among jurists and textwriters who have been called 
upon to discuss this question during the more recent 
period of the evolution of the insurance contract, there 
has been a concensus of opinion in agreement with this 
proposition, until we reach the case of Kenton Ins. Co. 
vs. Downs, before referred to, and in justice to the 
Court of Appeals of Kentucky, who heard that case, 
it is proper that we should mention that, so far as the 
reports disclose, the policy in that suit did not make 
its conditions and requirements a part of the considera¬ 
tion, nor does it appear that there was any general 
clause making the liability of the company to pay a 
loss contingent upon the performance by the insured 
of all or any of the requirements concerning proofs. 
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Wood on Insurance, Sec. 436, declares the law to be: 
‘When the policy requires that the proofs shall be made 
out and forwarded to the company within a specified 
time, as ten days, thirty days, or sixty days, unless 
such proof is made within that time, or facts shown 
that establish a waiver of strict compliance, no re¬ 
covery can be had.’ This same principle is asserted by 
May, Section 465. His statement is that ‘A failure to 
furnish any proofs at all within the required time will 
be fatal.’ ” 

The foregoing excerpt is quoted with approval and applied 
in Boardman vs. Firemans’ Fund Insurance Company, 14 
Hawaii 21, to a New York Standard policy, with particular 
reference to the fact that the policy makes its stipulations 
a part of the consideration. 

Of the authorities relied upon by the api>ellant, 4 Joyce 
on Insurance, Sec. 328, announces the ride of the Georgia 
and Michigan Courts, supported by a dictum in Kenton 
Insurance Company vs. Downs, 90 Ky. 236, 13 S. W. 882, 
which is commented upon in the foregoing excerpt from 
Ostrander. Kahnweiler vs. Phoenix Insurance Companv, 
57 Fed. 562, one of the Federal cases relied upon, arose 
upon a policy requiring immediate notice, and proofs within 
thirty days, and providing that “until such proofs are pro¬ 
duced'’ the loss shall not be payable—not as here, “until 
after full compliance with all the foregoing requirements” 
no action shall be sustainable, the policy not containing the 
consideration, limitation, stipulation and condition clauses 
which are present here. In addition, if that case were sus¬ 
ceptible of a construction supporting the appellant, it is 
overruled by a later decision of the same Court, which is one 
of the leading cases on this question (Missouri Pacific Rail¬ 
way Company vs. Western Assurance Company, 129 Fed. 
610). In Hunt vs. Employers’ Liability Assurance Cor¬ 
poration. 122 Fed. 828, the other Federal case cited for ap- 
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pellant, the warranties only, and not the conditions, were 
made part of the consideration, and in a single clause it 
was provided that notice of accident should be given within 
thirty days, that no payment should be made unless affirma¬ 
tive proof of claim should be given within 13 months, and 
that no suit should be brought unless within 18 months, and 
the Court held that penalties having been prescribed for 
delay in furnishing proofs and in bringing suit and no pen¬ 
alty for delay in giving notice, a penalty could not be raised 
by construction, the contract being governed by Kentucky 
iaw and the case decided upon the authority of the Kentucky 
case (Kenton Ins. Co. vs. Downs, supra), cited by the 
appellant. In no one of the three Wisconsin cases cited by 
appellant did the policy provide that they were made subject 
to any conditions, stipulations or limitations, or that any 
such entered into the consideration, or that suit should not 
be maintained until after full compliance with any require¬ 
ment, the provision being, only, that sworn proofs of loss 
should be rendered within 30 days and that the loss should 
l>e payable sixty days thereafter. The same remarks apply 
to the Pennsylvania and Kentucky cases cited. In Carpenter 
vs. Human American Insurance Company, 52 Hun. 249, 
no time was fixed for rendering proofs and it was only 
provided that they should be rendered. Of the Michigan 
cases it is remarked in White vs. Home Mutual Insurance 
Company, 128 Cal. 131, 135, “It is quite evident after read¬ 
ing the various decisions of the Supreme Court of Michigan 
that this question has caused it considerable trouble.” In 
Tubbs vs. Insurance Company, 84 Mich., 646, 653, proofs 
of loss within 30 days were to be given, with a provision 
that, until such proofs, and certain plans, specifications and 
certificates should be furnished, the claim should not be pay¬ 
able, the decision following the authority of the Kentucky 
case of Kenton Insurance Co. vs. Downs, cited by Ostrander; 
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in Hall vs. Insurance Company, 90 Mich., 403, 410, proofs 
of loss within 30 days were required, with the proviso that 
the claim should not be due or payable “until sixty days 
after full completion of all the requirements herein con¬ 
tained”; in Steele vs. Insurance Company, 93 Mich. 81, the 
majority opinion supports the apjjellant’s contention upon a 
technical distinction sought to be drawn between the words 
“until” and “unless,” but Grant, J., in a vigorous dissent 
announces the rule applied by the courts generally, while 
Rynalski vs. Insurance Company, 96 Mich. 395, merely fol¬ 
lows the Steele case. The distinction attempted to be drawn 
in those cases has been quite generally repudiated, notably 
in San Francisco Savings Union, ct al. vs. Western Assur¬ 
ance Company, 157 Fed. 695, W hite, ct al. vs. Home Mutual 
Insurance Company, 128 Cal. 131, and Commercial Union 
Assurance Company vs. Margeson, 29 Can. S. C. 601. 
Trippe vs. Provident Fund Society, 140 N. Y. 23, was a suit 
upon an accident ]>olicy requiring that notice accompanied 
by full particulars should be given within ten days; death 
was caused by the collapse of a building, the fact of death 
was not discovered until three days after the accident, and 
it was held that proofs given within ten days thereafter 
were in time. Sun Mutual Insurance Company vs. Mat¬ 
tingly. ct al., 77 Texas 162, turned upon the doctrine that 
proofs of loss become “a useless ceremony when the insurer 
denies all liability under the policy,” and Lowenstein, ct al. 
vs. Oueen Insurance Company, 227 Mo. 100, deals only 
with waiver of proofs by acts of an adjuster on the ground 
at the scene of the fire, in conversation with the insured. 

As opposed to the rule contended for by the appellant, the 
courts generally, with singular unanimity, have held that, in 
policies such as the one in suit, performance of the sixty-day 
limitation is a condition precedent to the insurer’s liability. 

Tn White, ct al. vs. Home Mut. Ins. Co., 128 Cal. 131, 
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135, upon a policy containing the same provisions as the 
one in suit, the Court said: 

“The policy by direct words says proof of loss must 
be furnished within sixty days from the date of the fire. 
This is the contract between the parties. The 
period of time provided allows ample opportunity 
to do the work, and the provision is a most reasonable 
one. If this requirement of the contract is binding to 
any extent, if it is binding upon the insured to furnish 
the proofs of loss, then why is it not equally binding 
upon him to furnish proofs within sixty days? Why 
should one provision of the requirements be given effect 
and not the other? It is not for this Court to say that 
the one provision holds any more of substance than 
the other. It is conceded by the Michigan Court in 
all its cases that the proofs must be furnished before 
the action can be brought, and it seems equally clear 
that they should be furnished within the time specified, 
or likewise action can not be brought. As the Court 
has already shown, the great weight of authority is in 
direct line with these views. The contract is that the 
action can not be brought until after a full compliance 
by the insured with all the foregoing requirements. 
One of these requirements demanded the insured to 
furnish proofs of loss within sixty days of the date of 
the fire.” 

“The policy provides that no suit shall be maintained 
thereon until the insured has complied with its require¬ 
ments. It, therefore, became a condition precedent to 
maintain the suit that the kind of proof called for 
should be made within sixty days unless the time should 
be extended in writing, which was not done and was 
not required.” Davis vs. Pioneer Mut. Ins. Assn., 44 
Wash. 532; Davis, et al. vs. Northwestern Mut. Fire 
Assurance Co., 48 Wash. 50; Seattle Merchants’ Assn, 
vs. Germania Fire Ins. Co., 64 Wash. 115, 121. 

The same rule is announced in the following cases : 
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San Francisco Saving Union, et al. vs. Western As¬ 
surance Co., 157 Fed. 695; 

Missouri Pacific Railway Company vs. Western 
Assurance Co., 129 Fed. 610; 

Shapiro vs. Western Home Ins. Co., 51 Minn. 239; 
Shapiro vs. St. Paul, etc., Ins. Co., 61 Minn. 135; 
Krmantrout, ct al. vs. Girard, etc. Ins. Co., 63 Minn. 
305; 

Home Ins. Co. vs. Lindsay, et al., 26 Ohio St. 348, 
356; 

Hartford Fire Ins. Co. vs. Keating, 86 Md. 130, 149; 
Leftwich vs. Royal Ins. Co., 91 Md. 595, 612; 
Teutonia Fire Ins. Co. vs. Johnson, 72 Ark. 484, 489, 
et seq.; 

Arkansas Mut. Fire Ins. Co. vs. Clark, 84 Ark. 224; 
Home Ins. Co. vs. Driver, 87 Ark. 171; 

Commercial Fire Ins. Co. vs. Waldron, 88 Ark. 120; 
American Ins. Co. vs. Ilaynie, 91 Ark. 43; 

Oueen of Ark. Ins. Co. vs. Faster, 108 Ark. 261; 
Miller vs. Milwaukee Mechanics' Ins. Co., 181 Ill. 
App. 133; 

Hare vs. Headlev, et al., 54 N. J. Equity 545, 547, 
551; 

Patrick vs. Ins. Co., 43 N. H. 621; 

Eastern Railroad Co. vs. Relief Fire Ins. Co., 98 
Mass. 420. 

These principles were the law of New York at the time 
and long before the policy in question was issued, and, the 
policy being one which adopted the language prescribed by 
the laws of that state, the construction which had thus been 
placed upon it bv the courts of that State, is determinative. 

In Quinlan vs. W ash.-Providence Ins. Co., 133 N. Y. 
356, 362, the Court said: 

“The provision as to the commencement of fore¬ 
closure proceedings, the requirement that insured, 
in case of loss, shall give immediate notice in writing 
to the company, and the other requirement that within 
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sixty days after the fire he shall render to the company 
a sworn statement of the particulars specified are con¬ 
ditions precedent to a right to recover on the policy, 
and each of the three conditions mentioned was vio¬ 
lated. Foreclosure proceedings were commenced with 
the knowledge of the insured before the fire; no notice 
of loss was served at any time by him; and the letter 
of Kelsey to the company, written thirty-three days 
after the fire, even if it could be treated as having been 
written in behalf of the insured, was not immediate 
notice; and, finally, the proofs of loss were not served 
until months after the sixty days* limitation in the 
policy had expired. The authorities are conclusive that 
the non-performance of these conditions, or any one 
of them, constitutes a complete defence to a claim to 
recover on the policy as printed” (Citation). 

In Peabody vs. Satterlee. et al., 166 N. Y. 174, holding 
that the rendition of proofs within sixty days required their 
receipt by the insurer within that time, as a condition pre¬ 
cedent to the maintenance of an action, the Court said: 


“The very question to be decided at this time is 
whether the plaintiff has complied with all the require¬ 
ments of the policy within the time given him by its 
terms. If he has he should recover, and if he has not, 
this Court in deciding against him declares no for¬ 
feiture of his legal rights, but construes a written con¬ 
tract according to its plain provisions. Policies of fire 
insurance have been before us many times for con¬ 
struction, and we have given effect to their provisions 
without regard to the fact that in the particular case it 
seemed to impose hardship and loss upon either the 
insurer or the insured (Citations). The use of the 
Standard policy in this state was made compulsory in 
order to protect both parties to the contract from un¬ 
necessary and wasting litigation over questions having 
their origin in the varying forms of policies issued by 
the different companies. It is important alike to the 
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insurer and insured that the standard policy should be 
fairly construed in order that the instrument, which 
came from the hands of its creators presenting many 
questions for construction, be rendered clear and easily 
understood. In the case at bar the insured had nearly 
three weeks in which to correct his proofs after they 
were returned by the defendants, and it is due solely 
to his negligence that they did not reach the company 
in time. It is far more important that there should be 
a clear and settled rule as to the manner of rendering 
proofs of loss than that plaintiff should recover in this 
particular case. The duty of the court in the premises 
is in no way affected by the fact that the defendants 
have seen fit to avail themselves of a technical defence.'’ 

Slocum vs. Ins. Co., is a similar case (149 App. Div. 867 ). 

The rule of the Canadian courts is the same. Commercial 
Cnion Assoc, vs. Margeson, 29 Can. S. C. 601; Hyde vs. 
Lefaivre, ct al32 Can. S. C. 474. 

• 

It is accordingly submitted that the rendition of proofs 
of loss, within sixty days, was a condition precedent to 
appellant's right of action, and that his omission to comply 
with that condition not only justified, but required the ac¬ 
tion of the trial court in directing a verdict for the ap¬ 
pellees. 

IV. 

Is the Appellant's Claim of Waiver Maintainable 

Under the Pleadings? 

He pleaded, not waiver, but performance (Rec., pp. 3. 
10). He based his case upon performance, made that the 
issue, and can no more recover upon proof of waiver, than 
he could have recovered upon evidence of performance had 
his declaration alleged not performance, but waiver. The 
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allegata and frrobata must agree. Harrison, ct al. vs. Nixon, 
9 Peters, 483. A party can no more succeed upon a case 
proved, but not alleged, than upon a case alleged, but not 
proved. Foster vs. Stoddard, 1 Black, p. 578; Friedlan- 
der vs. Raplev, 38 App. D. C., 208, 213-14. 

“Instead of pleading performance of the condition, as 
was done, the plaintiff should have alleged the facts con¬ 
stituting the waiver of the condition.” Guilford Granite 
Company vs. Harrison Granite Company, 23 App. D. C., 1. 

To like effect, see Graves, ct al ., vs. Boston Marine Assur¬ 
ance Company, 127 Cal., 480, 484; Goorberg vs. Western 
Assurance Company, 150 Cal.. 510. 519; Fidelity & Cas¬ 
ualty Company vs. Gate City National Bank, 97 Ga., 634; 
Kahler vs. Iowa Insurance Company, 106 La., 380, 383; 
Dwelling House Insurance Company vs. Johnson, 47 Kans., 
1; Insurance Company vs. Hutchins, 53 Tex., 61; Hayes 
vs. Mutual Protective Association, 76 Va., 225; Warder 
vs. Baldwin, 51 Wis.. 450; Delphin vs. Statzman, 104 Ind., 
343; Dale vs. Turner, 34 Mich., 405; Bince vs. Phoenix 
Insurance Company, 24 Oreg.. 448, 491; Building Associ¬ 
ation vs. Insurance Company, 29 Oreg., 569; Peoples’ 
Bank vs. Aetna Insurance Company, 24 Fed., 507; Elting 
vs. Dayton, 63 Hun., 629, affirmed 144 N. Y., 664; Pala¬ 
tine Insurance Company vs. Lynn, 42 Okla., 486. 

The absence of any allegation of waiver or of any issue 
as to waiver under the pleadings, we submit, is conclusive 
of the question here. 

V. 

Was There Evidence to Go to the Jury on the Ques¬ 
tion of Waiver, Had it Been Pleaded? 

The appellant claims that his failure to furnish proofs 
of loss within 60 days was waived by the appellee’s letter 
of September 26th (Rec., 20), and contends in this con- 
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nection that neither a new consideration nor any elements 
of estoppel were necessary to such waiver, notwithstand¬ 
ing the fact that, at the date of that letter, his rights had 
long since terminated by expiration of the 60 days limited 
for the rendering of his proofs, without compliance by him 
with that condition of his jjolicy. His claim is based upon 
the fact that, in this letter, the ap]>ellee rejected the only 
proofs thus far received by them, because among other 
reasons, the measure of loss had not l>een determined in 
accordance w ith the terms and conditions of the policy, in 
that no authority, express or implied, had been delegated 
to any one to represent them in the adjustment of the 
claim, and they expressly reserved all rights under the 
]x)licy. 

The specification of that ground of objection was called 
for because the communication to which it was a reply 
sought to bind them to the award in the arbitration to 
which they had not been parties; and, by the same letter, 
urged as a waiver, the appellees expressly stated that it 
repudiated the arbitration, “among other reasons” localise 
not a party to it, and “for purpose of record,’’ and that, 
in doing so it reserved all its rights under and by virtue 
of its policy. This, we submit, is a singular letter to be 
brought forward as a waiver of its rights, or of any of 
them. 

The contentions of the appellant are. that the statement 
of one or more grounds for the rejection of proofs is a 
waiver of all other grounds; that there may be a waiver 
without estoppel; no new consideration is necessary, and 
that it is immaterial whether the waiver occur before or 
after the rights of the party relying upon the waiver have 
been lost. These points will be considered in due order. 

(a) Is the statement of one or more grounds for the 
rejection of proofs of loss a waiver of all other grounds? 













When the rights of the parties are in fieri, and the 
insurer bases his rejection upon certain specified grounds, 
only, this doubtless might be regarded as a waiver of 
grounds not s]>ecified. But, where the rights of the in¬ 
sured have unquestionably ceased to exist by reason of his 
own breach of contract, as where the policy required proofs 
of loss to l>e rendered within a s]>ecified time and he has 
allowed that time wholly to elapse without complying with 
that requirement, the reason ceases and the law is otherwise. 
In the one case, a statement of the objections, while there 
is yet time to overcome them, affords the insured an oppor¬ 
tunity of supplying the deficiencies; but, when there is no 
longer time left for that purpose, it is of no advantage, even 
if he could be supposed to ignorant of it. to give him 
information ujx>n which it is too late for him to remedy 
his default. But even while rights are in fieri, a rejection 
without stating the grounds of it is not a waiver, at all 
events unless the unstated ground was one which then 
could have been overcome had it been disclosed. Welch 
vs. London Assurance Corjjoration. 151 Pa. St. 607, 618, 
post. 

“We know of no principle or usage wfilch requires un¬ 
derwriters to specify their objections, or which justifies 
the inference that any objection is waived.” Columbian 
Insurance Company vs. Lawrence, 2 Pet., 25, 53. 

Wr. though specifications of objections are made, are 
others not stated waived, where, as here, all rights under 
the policy are expressly reserved. Edwards vs. Baltimore 
Fire Insurance Company, 3 Gill. 176, where the Court 
said; 

“We think the letter of the underwriters of the 3rd 
of March. 1840, repels every presumption of any 
waiver on their part, and is an explicit warning and 
annunciation to the appellee that they designed to 
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waive nothing; and that, on the trial of any action 
which he might institute against them, he must come 
prepared to prove everything which, according to the 
terms and conditions of the policy of insurance, it was 
necessary to prove, to entitle him to recover.’* 

W hen blank proofs of death were supplied, filled out and 
submitted, under notice that the company reserved the 
right to consider and determine the question of its liability 
unprejudiced by any presumption arising from such facts, 
the Court said: 

“The party had full information in advance that 
the company's right to challenge its liability would not 
l>e in any manner prejudiced by the receipt of these 
proofs of death, or any statement therein.’’ 

Crottv vs. Union Mutual Life Insurance Company, 
144 U. S. 621. 627. 

See also Travelers’ Ins. Co. v. Xax, 142 Fed. 653, 
post, pp. 41-2. 

So, here, appellant had full information in advance of 
the bringing of his suit, and upon receipt by him of the 
very letter relied upon as a waiver, that the appellees were 
reserving all rights under their policy, and that their right 
t*» challenge their liability would not l>e in any manner 
prejudiced by anything contained in that letter. Under 
the rulings of the Supreme Court and of the Maryland Court 
of Appeals, above cited, he had explicit warning that the 
appellees designed to waive nothing, and that if he should 
sue, he must come prepared to prove everything which, ac¬ 
cording to the terms and conditions of the policy, it was 
necessary for him to prove in order to recover, which in¬ 
cluded the rendering of proofs of loss within sixtv days 
after the fire. 

(b) Is the^e such a thing, in the law of insurance, re- 
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lating to the time for furnishing the proofs of loss, as a 
waiver without either estoppel or a new consideration? 

We submit not. 

While quoting Cooley at page 15 of the brief as author¬ 
ity for the statement that the specification of reasons for 
denying liability is a waiver of all others (III Cooley’s 
Briefs on Insurance, p. 2680), the appellant inadvertently 
omits the further statement of the learned author in the 
same connection and on the next page (2681) that to the 
application of this rule it is “essential that the unassigned 
grounds be such that they could have been remedied or 
obviated had the insured known that the insurer intended 
to rely thereon, and that the insured was so far misled or 
lulled into security by the silence as to such grounds that, 
to enforce them subsequently, would be unfair or unjust, 
as the whole doctrine depends on estoppel, the essential fea¬ 
ture of which is loss or injury to the other party by the act of 
the party to be estopped.” 

The only ground of supposed estoppel counsel have l>een 
able to suggest is that the appellees, by not assigning delay 
as one of the expressly mentioned grounds of the rejection 
of the proofs led the api>ellant to suppose that this ground 
would not 1 >e insisted upon and to incur expense in prose¬ 
cuting upon that supposition. But even under this theory 
the plaintiff was given express notice by the very letter re¬ 
lied upon by him as a waiver, that not only was the arbi¬ 
tration award specifically brought forward in his commu¬ 
nication as specifically repudiated by the appellees, but that, 
in addition thereto, they reserved all other rights under 
their policy. How, then, can he claim that he was led to 
incur the expense of his litigation under any inducement 
held out by them that repudiation of the arbitration would 
be the only defense they would offer, or that any other 
defense to which they were entitled would not be presented ? 
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That, contrary to the appellant's contentions, estoppel is 
necessary to waiver in the law of insurance, is settled for 
this jurisdiction by the Supreme Court of the United States, 
which declares waiver and estoppel to l>e convertible terms. 

“The doctrine of waiver, as asserted against insur¬ 
ance companies, to avoid the strict enforcement of 
conditions contained in their policies, is only another 
name for the doctrine of estoppel.” 

Insurance Co. vs. W olff, 93 U. S. 326, 333: 

Assurance Co. vs. Building Assn., 183 U. S. 308, 

357; 

Hubbard vs. Mut. Res. Fund Life Assn., 80 Fed. 
681, 685. 

“The essence of waiver is estoppel. W here there 
is no estoppel there is no waiver. (Citations.) The 
indispensible elements of an estoppel are ignorance of 
the party who imokes the estopjxd, a representation 
by the party estopped which misleads, and an innocent 
and deleterious change of position in reliance upon 
that representation.” 

W illiams et. al. vs. Neely ct al., 134 Fed. 1, 10-11 ; 

Hampton Stave Co. vs. Gardner, 154 Fed. 805, 808. 

What ignorance was there on the |>art of the appellant? 
Tie knew that the proofs of loss to which he made oath on 
July 27th were not sworn to within 60 days after March 
19th. or rendered to the apj>ellees within that time. 

I le can not even claim ignorance of the fact that the appel¬ 
lees would rely upon his delay as a defense, in view of the 
express statement in the letter of September 26th. that they 
reserved all rights under the policy. Upon what represen¬ 
tation of theirs did he rely? How was he misled? What 
deleterious change of position did he make in reliance upon 
any representation held out by them? 
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(C) How far is it material whether the acts relied upon 
as evidence of waiver were done while the rights of the 
j any attempting to avail himself of them were still in fieri? 

The appellant contends it to be entirely immaterial, but 
in the citation of authorities in support of that contention 
confuses the waiver of a forfeiture already incurred with 
waiver of a forfeiture not yet, but liable to be, incurred 
by nonperformance of a requirement with which there is 
yet time to comply and the nonperformance of which will 
work that result. In Bolan vs. Fire Association, 58 Mo. 
App. 225, and in Palmer vs. St. Paul etc. Insurance Com¬ 
pany, 44 W’is. 201, 209, the distinction is clearly pointed 
out between cases in which a definite time, and those in 
which a reasonable time only, is fixed for furnishing the 
proofs. In the one case, when the time specified has ex¬ 
pired. the insurer and the insured have equal knowledge 
that the rights of the insurer have come to a “timely’' end; 
but in the case of an indefinite, or “reasonable” time, the 
determination of the question must in each case depend 
upon its own particular facts. A waiver clearly may l>e 
made in the latter case by omission to state delay as a 
ground of rejection, the effect of the delay being uncer¬ 
tain in advance of a judicial determination thereof; wdiile 
it is equally clear that in the former case there is no waiver, 
for the effect of the delay already incurred is known and 
certain. Authorities in support of waiver under “reason¬ 
able time” stipulations, with which the appellant’s brief 
abounds are. therefore, not in point on the question with 
which we are now concerned. 

Upon the general proposition that, after the insured has 
lost his rights by failure to furnish proofs of loss within a 
time specifically required, a mere w r aiver as distinguished 
from estoppel—granting the existence of such a distinc¬ 
tion for present purposes—is not sufficient to “revivify” 
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the lost right, the current of authority against appellant is 
practically uniform. 

“Courts do not favor forfeitures, but they can not 
avoid enforcing them when the party by whose de¬ 
fault they are incurred can not show some good and 
stable ground in the conduct of the other party, on 
which to base a reasonable excuse for the default. * * 
It is always open for the insured to prove a waiver of 
the condition, or a course of conduct on the ]>art of 
the insurer which mav give just and reasonable 
grounds to infer that a forfeiture would not be ex¬ 
acted. But it must be a just and reasonable ground, 
one on which the insurer has a right to rely.” 

Thompson vs. Ins. Co., 104 U. S. 252, 260; 

Hartford Life Annuity Ins. Co. vs. L T nsell, 144 
IT. S. 439, 450. 

I here is here no conduct of the appellees on which the 
appellant can base a reasonable excuse for his delay. No 
course of conduct is shown on their part which gave any 
ground whatever to infer that, if appellant delayed the 
rendering of his proofs until after the expiration of the 
required 60 days, the forfeiture, to use that misnomer for 
the result of non-compliance with a condition precedent to a 
right to recover, would not be enforced: still less, in the 
language of the Supreme Court, “a just and reasonable 
ground, one on which the assured has a right to rely.” 

Ostrander, in his able work on Insurance, section 224, 
says: 

“When proofs are served within the time which the 
policy requires but are defective and unsatisfactory 
either in form or in substance, objection must be made 
with reasonable promptness, or the insurer will be 
estopped from setting up such defect as a defence. * * 
If proofs come too late, there is no obligation resting 
upon the insurer to so inform the claimant. To re- 
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main silent, it is true, may be understood by the in¬ 
sured as acceptance by the insurer in full compliance 
under the terms of the policy, but there will be no 
waiver or estoppel, for the insured will lose no right 
by such silence. The time already having expired 
within which proofs can be furnished, the insured can 
do nothing to cure his neglect and save forfeiture. 
Therein the case is different from what it would be 
if proof were bail in form, or did not contain the in¬ 
formation required. If the claimant’s attention was 
promptly called to these facts, the form could be cor¬ 
rected and the needed information supplied, and no 
right lost to the insured.” 

In Travellers Ins. Co. vs. Nax, 142 Fed., 653, the suit 
was upon an accident policy requiring immediate notice to 

be given. Notice was not given until 139 days after the 
accident, which was 67 days after the death of the insured. 
Plaintiff relied, as waiver of the immediate notice, upon 
a letter of the insurer, written after the notice given, stat¬ 
ing that the claim was not a valid one for the reason that 
the alleged accident was not one covered by the policy. 
The Court said: 

“Viewing the letter of September 17th, as the ap¬ 
pellees would have us, as a distinct placing by the 
company of the rejection of the claim on the ground 
suggested by the agent, it is apparent that no disad¬ 
vantage resulted therefrom to the plaintiff below. Her 
situation was not changed in any respect detrimental 
to her legal rights. She was not induced thereby to 
do or to omit doing anything which, if done or not 
done, would have put her in a more advantageous 
position in regard to her claim against the company; 
in other words, there was nothing in the letter so 
viewed (which certainly was not an express waiver) 
to estop the company from taking advantage of the 
default of notice. * * * Mere silence on the part of 
the insurer has in this case done the plaintiff below no 




42 


injury. The company had already been discharged 
by the default, by reason of the stipulations of the in¬ 
surance ;n that regard. Calling his attention to the 
default, without any express waiver thereof, could 
not give to the insured or to the beneficiary any right 
or opportunity to cure the same. Such a default has 
already worked its stipulated-for effect, and the dis¬ 
charge of the company is complete. It is not like the 
silence of the insuring company with respect to a de¬ 
fect in the mere form of a notice, actually served, as 
is pointed out by the cases cited below. Silence as to 
such <!<. feet may be the inducement to the one who 
give- the nuiice, to believe that he has complied with 
his duty. an that the notice is in proper form.” 

Rut suppose, in the case last cited, the letter of the in¬ 
surer had not on'y disclaimed that the accident was one 
which the policy c wered. but as in the case at bar, had in 
addition stated that all other rights of the insurer were re¬ 
served. w. uld the contention of waiver have l>een even 
arguable ? 

In Gibson vs. Liverpool, London & Globe Ins. Co., 159 
X. V. 418. 426, after reviewing the prior cases, the Court 
said: 


"The policy contained a provision [precisely as in 
the case at bar] that, in case of fire, such proofs of 
loss should be furnished within sixty days, and upon 
failure no action should be maintainable for the re¬ 
covery of any claims thereunder. * * * 

Unless waived, the furnishing of proofs of loss as 
stipulated by the policy is a condition precedent to the 
maintenance of an action. (Citations.) It is urged 
that the retention of the proofs of loss and failure to 
return them was a waiver of earlier service, and that 
the defendant is now estopped from claiming that they 
were not regularly served. We do not think this 
position is tenable. Silence operates as an assent and 
creates an estoppel only where it has the effect to mis- 
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lead. (Citations.) The plaintiff was in no way mis¬ 
led by the retention of the proofs of loss. His rights 
were gone before he attempted to serve them. His 
position was made no different because the company 
ignored his statement or failed to inform him that his 
proofs of loss were not properly furnished. In order 
that an insurer under a standard form of policy shall 
estop itself, some of the elements of an estoppel must 
exist; the insured must have been misled by some act 
of the insurer, or it must, after knowledge of breach, 
have done something which could only be done by 
virtue of the policy, or have required something of 
the insured that he was bound to do only under a 
valid policy, or have exercised a right which it had 
only by virtue of such policy. (Citation.)” 

See, also, Ronald vs. Mutual Reserve bund Life As¬ 
surance Co., 132 N. Y. 378, 383-5; 

Matthie vs. Globe hire Insurance Company, 174 
X. Y. 489; 

Terry vs. Caledonian Ins. Co., 102 App. Div. 113; 

Cnderwood vs. Farmers’ joint Stock Insurance Co., 
57 N. Y. 500. 

In Beatty vs. Lycoming County Ins. Co., 66 Penn. St. 9, 
17, the policy, as here, required notice forthwith and proofs 
within sixty days, and Sharswood, J., said: 

“Now to constitute a waiver there should be shown 
some official act or declaration by the company, dur¬ 
ing the currency of the time, dispensing with it; some¬ 
thing from which the assured might reasonably infer 
that the underwriters did not mean to insist upon it. 

Mere silence is not enough. After the 
thirty days had expired without any statement, noth¬ 
ing but the express agreement of the company could 
renew or revivify the contract. Had a statement been 
furnished, within the time, it might have been the 
duty of the insurer to notify the assured of any merely 
formal defect, so that it might be remedied.” 
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In (ioultl vs. Ins. Co., 134 Penn. St., 570, 588, the Court 
said: 


“The distinction between the two lines of cases is 
the time at which the acts alleged to prove the waiver 
are done. * * * The result of the decisions may 
therefore be formulated in the following rule: If the 
insured, in good faith, and within the stipulated time, 
does what he plainly intends as a compliance with the 
requirements of the policy, good faith equally requires 
that the company shall promptly notify him of their 
objections, so as to give him the opportunity to obviate 
them; a mere silence may so mislead him to his dis¬ 
advantage to suppose the company satisfied, as to be 
of itself sufficient evidence of waiver by estoppel. But 
if, without valid reason, he fails to comply with the 
requirements of his policy at all, or to do so within 
the stipulated time, then the liability of the company 
is discharged: but mere silence, or investigation, or 
even negotiation w ill not, in the words of Sharswood, 
J„ in Beatty vs. Ins. Co., ‘revivify the contract.’ 
Xothing will do that short of a new agreement, or a 
change of position on the part of the insured reason¬ 
ably induced by the acts of the company to his dis¬ 
advantage.” 

In W elch vs. London Assurance Corporation, 151 Pa. St. 

607. 618. the Court, referring to an alleged waiver, said: 

“The only ground upon w hich such a result can rest 
is estoppel. Xo party is required to name all his rea¬ 
sons at once, or any reason at all; and the assignment 
of one reason for refusal to pay can not lx* a waiver 
of any other existing reason unless the other is one 
which could have Ixen remedied or obviated and the 
adversary was so far misled, or lulled into security by 
the silence as to such reason, that to enforce it now 
would be unfair or unjust (Citations). The w r hole 
doctrine depends on estoppel, and the essential feature 
of it is loss or injury to the other party by the act of 
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the party to be estopped, in this respect there is noth¬ 
ing peculiar about actions on insurance policies. They 
stand on the same footing as other litigation.” 

See, also, German Ins. Co. vs. Davis, 40 Neb. 700, 
714, 715; 

Blossom vs. Lycoming Fire Ins. Co., 64 N. Y. 162; 
Bennett ct al. vs. Lycoming Fire Ins. Co., 67 N. Y. 
274,277; 

Gasse vs. (Order of Unit. Com. Trav., 167 App. Div. 
747; 

Cook vs. North British &c. Co., 181 Mass. 101, 104; 
Everett vs. Loud. etc. Ins. Co., 142 Penn. St. 332, 
343; 

Freedman vs. Providence-Washington Ins. Co., 175 
Penn. St. 350, 359; 

Dunn vs. Farmers’ Fire Ins. Co., 34 Penn. Sup. Ct. 
245; 

Hess vs. Hanover Fire Ins. Co., 38 Ibid. 151; 
McGrath vs. First Mort. etc. Ins. Co., 57 Ibid. 211; 
Forester vs. Teutonia Fire Ins. Co., 60 Ibid. 151, 
158; 

Edwards vs. Baltimore Fire Insurance Co., 3 Cell. 
176, 186-7; 

Dwelling House Co. vs. Jones, 47 Ill. App. 261; 
Cedar Rapids Ins. Co. vs. Shimp, 116 Ibid. 248; 
Rockford Ins. Co. vs. Seyferth, 29 Ibid. 513; 

Trask vs. State Fire & Marine Ins. Co., 29 Penn. 
St. 198; Ermentrout ct al. vs. Girard etc. Ins. Co., 
65 Minn. 305; 

Engerbretson vs. Hekla Fire Ins. Co., 58 Wise. 
301; 

Gale vs. State Ins. Co., 33 Mo. App. 664; 

Leigh vs. Ins. Co., 37 Mo. App. 542, 546; 

Bolan vs. Fire Assur., 58 Mo. App. 225; 

McPike vs. Western Assur. Co., 61 Miss. 37; 
Commercial Fire Ins. Co. vs. Waldron, 88 Ark. 120; 
Donahue vs. Ins. Co., 56 Vt. 374, 382; 

Patrick vs. Ins. Co., 43 N. H. 621; 

Peninsular Land Co. vs. Franklin Ins. Co., 35 W. 
Va. 666, 676-7; 
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Palatine Insurance Company vs. Lynn, 42 Okla. 

486, 488; 

Ruthvin et al. vs. Am. Fire Ins. Co., 92 Iowa 316; 

Cassinnis et al. vs. Scottish, etc.. Ins., 135 Ala. 256; 

Union and National Insurance Co., 135 Ala. 256, 

269-70; 

.F.tna Life Insurance Co. vs. Fitzgerald, 165 Ind. 

317, 323-4. 

I'he analogy l>et\veen the doctrine of waiver and of elec¬ 
tion of remedies does not exist. Election of remedies pre¬ 
supposes the existence of two inconsistent courses each 
equally open to the party. He nullifies one only by choos¬ 
ing the other. A claim that, upon like reasoning and prin¬ 
ciples. one who has a perfect and complete defence elects 
to abandon it by merely remaining silent after his adver¬ 
sary has lost all rights by his own inaction and neglect, 

answers itself. But to attempt such a contention where 
the i arty claimed to have made an election has, instead of 

remaining silent, expressly reserved all his rights, is more 
hopeless still. 

The brief for the appellant cites, as supporting his con¬ 
tentions in connection with the doctrine of waiver the fol¬ 
lowing authorities: 

Breeden vs. vLtna Life Ins. Co., 122 N. \Y. 248 

(S. D.); 

111 Cooley's Briefs on Ins., p. 2680; 

Owen vs. Farmers Toint Stock Ins. Co.. 57 Barb. 

518; 

Goodwin vs. Mass. Mut. Life Ins. Co.. 73 N. Y. 

480 ; 

Prentice vs. Knickerbocker Life Ins. Co., 77 N. Y. 

483; 

Brink vs. Hanover Fire Ins. Co., 80 N. Y. 108; 

Dobson vs. Hartford Fire Ins. Co., 86 App. Div. 

115 (affirmed 179 N. Y. 577); 

McNally vs. P. Ins. Co., 137 N. Y. 388, 397; 
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Sergent vs. Liverpool Ins. Co., 155 N. V. 349, 355; 
Moore vs. Hanover Fire Ins. Co., 24 N. Y. Supp. 
508; 

Equitable Life Society vs. Hiett’s Admr., 19 U. S. 

Apps. 173 (Eighth Circuit); 

Continental ins. Lu. vs. Waugh, 60 Xebr. 348, 352; 
Marthinson vs. N. British etc. ins. Co., 64 Mich., 
372, 384; 

Towle vs. Ionia Ins. Co., 91 Mich. 987, Montgom- 

ery. J- 

Smith vs. German Ins. Co., 107 Mich. 270, 30 L. 
R. A. .368; 

Taylor vs. Supreme Lodge, 97 N. W. (Mich.) 
680; 

Wolf vs. Grand Lodge, 102 Mich. 23, 32; 

Phtenix Ins. Co. vs. Taylor, 5 Minn. 395; 

Johnson vs. Bankers Mut. Casualty Co. (Minn.) 
151 X. \V., 413. 415; 

O’Conner vs. Hartford Fire Ins. Co., 31 Wis. 160, 
165; 

Palmer vs. St. Paul F. & M. Ins. Co., 44 Wis. 201; 
Badger vs. Glens Falls Ins. Co., 49 Wis. 389, 395; 
Georgia Home Ins. Co. vs. Allen, 128 Ala. 459; 
Dodge vs. Thomason, 125 S. W. (Ark.) 648; 
Insurance Co. vs. Ferguson, 78 Kansas 791, 795, 
796; 

Unthank vs. Travelers’ Ins. Co., 4 Bliss 357; 

Rokes vs. Amazon Ins. Co., 51 Md. 512; 

Citizens Ins. Co. vs. Conowingo, 113 Md. 430, 116 
Md. 433; 

Crenshaw vs. Insurance Co., 71 Mo. Apps. 42, 
48; 

Tohnson vs. Dakota F. & M. Ins. Co., 1 N. D. 167, 

188; 

W. & A. Pipe Lines vs. Home Ins. Co., 145 Pa. St. 
346, 360; 

McCormick vs. Royal Ins. Co., 163 Pa. St. 184: 
Omaha Fire Insurance Co. vs. Die r k*'. -’3 Yeb 473 
481 ; 
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Houseman vs. Home Ins. Co. (Va.), L. R. A., N. S., 

1917 A. 303; 

Home Insurance Co. vs. Baltimore W arehouse Co., 
93 C. S. 527; 

Taylor vs. Merchants’ Fire Ins. Co., 9 How. 390, 
403; 

People vs. Manhattan Co., 9 W end. 377; 

Kiernan vs. Duchess Co. Ins. Co., 150 N. V. 194; 
Home Fire ins. Co. vs. Kuhlman, 58 Neb. 488; 
Titus vs. Glens Falls Ins. Co., 81 N. V. 410; 
llollis vs. State Ins. Co., 65 Iowa 454; 

Billings vs. German Ins. Co., 34 Neb. 502; 

Fagle Fire Co. vs. Globe Loan & Trust Co., 44 Neb. 
380; 

Railway Co. v. McCarthy, 96 U. S. 256, 267; 
Snyder vs. Supreme Rules Mystic Circle, 122 Tenn. 

248, 45 L. R. A., N. S., 214; 

Insurance Conipanv vs. Ferguson, 79 Kansas 791, 
795, 796; 

Home Fire Ins. Co. vs. Kennedy, 47 Neb. 138; 
Germania Fire Ins. Co. vs. Pitcher, 160 Ind. 398; 
Taylor vs. Supreme Lodge, 97 N. W\ (Mich.) 680; 
Metcalf vs. Phunix Ins. Co., 21 R. I. 307, 309; 
Brown vs. Commercial Fire Ins. Co., 21 App. D. C. 
325, 335; 

Brink vs. Hanover Fire Ins. Co., 80 N. V. 108, 112; 
Johnson vs. Dakota F. & M. Ins. Co., 1 N. D. 167, 
188; 

Knickerbocker Ins. Co. vs. Norton, 96 U. S. 234; 
Equitable Life Society vs. Hiett’s Admr., 19 U. S. 
Appls. 173, 186; 

Goodwin vs. Mass. Mut. Life Ins. Co., 73 N. V. 
480; 

Prentice vs. Knickerbocker Life Ins. Co., 77 X. Y. 

483; 

Owen vs. Farmers Joint Stock Co., 27 Barb. 518; 
Moore vs. Hanover Fire Ins. Co., 24 N. Y. Supp. 
507; 

Yiele vs. Germania Ins. Co., 26 Iowa 9, 56; 

Eureka Life Ins. Co. vs. Hawkins, 39 App. D. C.. 
333. 
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These authorities readily fall under three classifications 
no one of which is applicable to the present case nor tends 
to show error on the part of the trial court under its facts 
and circumstances, namely: 

1. Cases in which, the insurer having denied its liability 
altogether, on the ground that the property destroyed was 
not covered by its policy, that the policy was not operative 
at the time of the loss, that the plaintiff was not the owner 
of the property lost, or the like, the insured was relieved of 
the obligation of giving proofs of loss, in analogy to the 
authorities that tender of performance by one party to a 
contract is unnecessary where the other party has made it 
plain that, if made, it will not be accepted. 

2. Cases in which the insurer either made an express 
waiver, or called upon the insured, by furnishing to him 
blank proofs of loss or otherwise, to supply the proofs or 
to do or perform some other act or thing which would be 
futile if a defense subsequently disclosed is relied upon. 

3. Cases in which the insurer placed its objection upon 
a single ground while there was still time to overcome the 
same, and unaccompanied by any intimation to the in¬ 
sured that any other defense was relied upon or would l>e 
interposed, and the insured in reliance thereupon has in¬ 
curred labor and expense in undertaking to meet the objec¬ 
tion so raised and in litigating the same. 

It is quite evident that none of these grounds is applicable 
to the present case, in which the appellees have never de¬ 
nied that their policy was in force at the time of the fire, 
that it covered the property destroyed, that the appellant 
was the owner of that property, or made any kindred claim 
of immunity irrespective of performance by the appellant 
of the condition upon his part precedent to liability, and in 
which, so far from the appellant incurring expense in re¬ 
liance upon any representation of the insurer that only one 





50 


defense would be made he was distinctly advised that the 
appellees reserved all rights under their policy. 

The foregoing, in the view of counsel, is quite enough 
to say in regard it) all the cases now under consideration, 
lnit there will 1* annexed as Appendix B to this brief a 
consideration of them seriatim and of the facts and cir¬ 
cumstances under which they arose, for the convenience of 
the Court. In this connection, and in view of the unusually 
large number of the citations made by the appellant based 
upon facts so dissimilar to the present case as to have no 
application thereto, it may not be amiss to remind the Court 
of the rule that language used in the opinion of a court is 
always limited in its application to the facts of the par- 
ticula' case then under consideration. 

Cohens v. Virginia, 6 W heat. 264, 399: 

Caines v. Hennen, 24 How. 553, 566: 

Harriman v. Northern Securities Co., 1^7 [\ S. 

244. 291 : 

Parsons v. District of Columbia, 170 l\ S. 45, 51 : 

Brunthaver v. Tatlv. 31 App. D. C. 134. 

Upon the foregoing considerations it is submitted, that 
the judgment appealed from should be affirmed. 

Respectfully, 

J. J. Darlington. 

W. C. Sullivan, 

For Appellees. 
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APPENDIX “A.” 

Agreement for Submission to Appraisers. 

1 ms Agreement, made and entered into by and between 
Michael Espert of the first part, and the insurance Com¬ 
pany or Companies, whose name or names are signed 
hereto, each for itself and not jointly, of the second part. 

Witnesseth, That A. W. Constantine and W. J. 
Scown shall appraise and estimate, by items and in detail, 
the sound value of, and the loss and damage to the prop¬ 
erty destroyed or damaged by the fire of March 19th, 1911, 
as specified below, stating the sound value and loss and 
damage separately. These two appraisers shall first select a 
competent and disinterested umpire, and if the, two apprais¬ 
ers fail to agree they shall submit their differences to the 
umpire, and the award in writing of any two shall deter¬ 
mine the amount of such sound value and loss and damage 
and shall be binding upon both parties to this agreement. 

It is expressly understood that this agreement and ap¬ 
praisement is for the purjxxse only, of ascertaining and fix¬ 
ing the amount of said sound value and loss and damage to 
the property hereinafter described, and shall not deter¬ 
mine. waive, or invalidate any other right or rights of 
either party to this agreement. 

The property on which the sound value and loss and 
damage is to be determined is as follows, to wit: 

The Chicago P»oard of Underwriters of Chicago. 

Commercial Building Form with Occupancy, Contribution 

and Gasoline Clauses. 

Adopted January 11, 1906. 

$ On the seven-story brick building, its side¬ 

walks. plate-glass, boilers, engines, permanent fixtures, ma- 
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chinery pertaining to the service of the building, or fur¬ 
nishing power therein, but excluding any manufacturing 
apparatus or machinery, situate Xos. 46-54 East Michigan 
Street, Chicago, Illinois, and known as Monarch Refriger¬ 
ating Company's W arehouse “B.” 

Permission granted for the use of the premises as at 
present and for other purposes not any more hazardous, 
and to keep and use all articles and materials usual to the 
business conducted therein, but the use, handling or stor¬ 
ing of benzine, benzole, gasoline, naphtha, calcium carbide 
or fireworks, is prohibited unless a special permit is at¬ 
tached hereto. 

Special permission is granted for the use of benzine, 
benzole, gasoline, naphtha, or other light products of petro¬ 
leum. providing the quantity of either or all shall not ex¬ 
ceed one gallon for each occupant of the building (ex¬ 
clusive of not exceeding one gallon contained in the device 
in which it is used), to be kept in approved metal safety 
cans. 

It is understood and agreed that the foundations of the 
building below the level of the under surface of the lowest 
basement floor are not insured under this policy. 

This company shall not l>e liable for any loss or damage 
resulting from any electrical injury or disturbance, whether 
from artificial or natural cause, in or to any of the electrical 
apparatus, machinery or connections in use hereby insured, 
unless fire ensues, and then from loss resulting from fire 
only. Permission granted for alterations and repairs, but 
this shall not be held to include the enlargement of the 
building or any change in a division or fire wall. 

Other insurance permitted. 

This policy shall cover any direct loss or damage caused 
by lightning, except loss or damage to electrical apparatus 
and machinery and connections (meaning thereby the com- 
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monly accepted use of the term lightning, and in no case 
to include loss or damage by cyclone, tornado or wind¬ 
storm), not exceeding the sum insured, nor the interest of 
the insured in the property, and subject in all other respects 
to the terms and conditions of this policy; Provided, how¬ 
ever. if there shall be any other fire insurance on said prop¬ 
erty, this company shall be liable only pro rata with such 
other insurance for any direct loss by lightning, whether 
such other insurance be against direct loss by lightning or 
not. 

In consideration of the rate at which this policy is writ¬ 
ten it is expressly stipulated and made a condition of thi$ 
contract that this company shall be liable for no greater 
proportion of any loss than the amount hereby insured 
bears to per cent, of the actual cash value of the 

property described herein at the time when such loss shall 
happen, nor for more than the proportion which this policy 
bears to the total contributing insurance thereon. If this 
policy be divided into two or more items, the foregoing 
conditions shall apply to each item separately. 

It is understood that the word “noon” in the commence¬ 
ment and expiration of this policy means the noon of “Cen¬ 
tral Standard Time.” 

Attached to and forming a part of Policy No. 

of the Insurance Company of 

« 

Agents. 

It is further expressly understood and agreed that in 
determining the sound value and loss and damage upon the 
property, hereinbefore mentioned, the said appraisers are 
to make an estimate of the actual cash cost of replacing 
or repairing the same, and the actual cash value thereof, 
at and immediately preceding the time of the fire*, and in 
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case of depreciation of the property from use, condi¬ 
tion, location or otherwise, a proper deduction shall be 
n ade therefor. 

In Witness Whereof, we have hereunto set our hands 
at Chicago, Illinois, this 6th day of May, 1911. Having 
signed duplicates. 

Michael Espert. 

Allemania Ins. Co., Pa. 

American Union Ins. Co., Phila. 

Federal Underwriters, D. C. 

Firemens Ins. Co.. N. J. 

Herman Alliance Ins. Co., N. Y. 

Clol>e & Rutgers Ins. Co., N. Y. 

Greenwich Ins. Co., X. Y. 

Home Ins. Co., N. Y. 

Law Union & Rock Ins. Co., Eng. 

New York Underwriters, X. Y. 

Northern, Eng. 

Ohio Farmers Ins. Co., Ohio. 

Phoenix Ins. Co., Conn. 

Pittsburg Underwriters, Pa. 

Stuyvesant Ins. Co., N. Y. 

Western Assurance Co., Can. 

Each by Frank L. Erion. 

Adjuster. 

Alliance Ins. Co.. Phila. 

Fire Association, Phila. 

Ins. Co. of Xo. America, Phila. 

London & Lancashire Ins. Co., Eng. 

Each by H. W. White, 

Adjuster. 

Arcadia Fire Ins. Co.. Can. 

Anglo-American Ins. Co., Can. 



British General Ins. Co., Eng 
Hast India Ins. Co., Holland. 
Lumber Underwriters, X. V. 
Minnesota Fire Ins. Co., Minn. 
Minnisquoi & Rouville Mutual. Can. 
Norfolk Fire Ins. Co., Va. 

Scranton Fire Ins. Co., Fa. 

Each by 

Adjuster. 


Declaration of Appraisers. 

State of Illinois, County of Cook, ss: 

We, the undersigned, do solemnly swear that we will 
act with strict impartiality in making an appraisement and 
estimate of the sound value and loss and damage upon the 
property hereinbefore mentioned, in accordance with the 
foregoing appointment, and that we will make a true, just 
and conscientious award of the same, according to the best 
of our knowledge, skill and judgment. We are not related 
to the assured, either as creditors or otherwise, and are 
not interested in said property or the insurance thereon. 

A. W. Constantine, 

Wm. J. Scown, 

Appraisers. 


Subscribed and sworn to before me this 10th day of May, 
A. D. 1911. 


(Notarial Seal.) 


Leo. Wampold, 
Notary Public. 


Selection of Umpire. 

We. the undersigned, hereby select and appoint William 
Sinclair, Sr., to act as umpire to settle matters of difference 
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that shall exist between us, if any. by reason of and in com¬ 
pliance with the foregoing agreement and appointment. 

\\ itness our hands this 11th day of May. A. D. 1911. 

A. W. Constantine. 
Wm. J. Scown. 


Qualification of Umpire. 


State of Illinois, County of Cook, ss: 

I, the undersigned, hereby accept the appointment of um¬ 
pire, as provided in the foregoing agreement, and solemnly 
swear that I will act with strict impartiality in all matters 
of difference that shall be submitted to me in connection 
with this appointment, and 1 will make a true, just and con- 
conscientious award, according to the best of my knowl¬ 
edge, skill and judgment. 1 am not related to any of the 
parties to this agreement, nor interested as a creditor or 
otherwise in said property or insurance. 

William Sinclair. 

Subscribed and sworn to before me this 7th day of Tune, 

1011 . 


Enoch E. Olsen, 

(Notarial Seal.) Notary Public. 


Award. 

To the Parties in Interest: 

We have carefully examined the premises and remains 
of the property hereinbefore specified, in accordance with 
the foregoing appointment, and have determined the sound 
value and loss and damage to be as follows: 

Loss and 
Sound Value Damage 

1st Item $138,600.00 $80,033.44 

2nd Ttem 



3rd Item 
4th Item 
5th Item 
6th Item 


Total Sound Value and Total 

Loss and Damage.$138,600.00 $80,033.44 

Witness our hands this 11th day of July, 1911. 

A. W. Constantine. 

Appraiser. 

William Sinclair, 

Umpire. 


APPENDIX B 
Appellant’s Authorities. 

Appellant, pursuing his contention that no harm came to 
the appellees because of the arbitration to which they were 
not parties, and that, therefore, slight evidence of waiver will 
be sufficient, cites the decision of the Supreme Court of North 
Dakota in Breeden vs. Aetna Life Insurance Company, 122 
N. W.. 348, a case in which evidence of waiver was un¬ 
mistakable. The suit was upon an accident policy which 
required proof to l)e furnished within two months from 
the termination of total or partial disability. The accident 
occurred November 11, 1904, plaintiff was rendered wholly 
helpless until January 6, 1905, and was partially disabled 
until July 7, 1905. On and prior to August 14, 1905, he 
applied to defendant’s general agent for blanks on which to 
make his claim, which were immediately supplied. On Feb¬ 
ruary 26, 1906, he transmitted formal written proofs, which 
proofs were not only retained by defendant without objec¬ 
tion but, “immediately after their receipt, its general agent 
sent its local agent a request to obtain further information 





from the plaintiff,” which the latter furnished. The Court 
held that, in this state of the case, “there could have been 
no possible prejudice to any right of the insurer by reason 
of delay in furnishing proofs,” and that, therefore, slight 
evidence of waiver should prevail. “When general manag¬ 
ing agent Dorr, wrote Gleckler (the local agent ) to procure 
further information and additional proofs and to till in 
blanks, after the two months’ time had expired, and when 
proofs sent in by the plaintiff were retained by the defendant, 
these were all acts inconsistent with the contention and 
theory of the defendant that the policy had become inopera¬ 
tive through plaintiff’s failure to furnish the proofs within 
two months after termination of disability.” 

It will l>e noted, too. that there is a very material differ¬ 
ence l)etween reasonable notice by the insured of the termin¬ 
ation of his disability, requiring no action by the insurer, 
and reasonable proof of the losses claimed by the insured— 
while the facts are fresh and admit of investigation by the 
insurer lxffore the lapse of months has obscured the facts 
and tended to render the collection of evidence more difficult. 

III. Cooley's Briefs on Insurance has alreadv been con¬ 
sidered, supra, p. 37. Owen vs. Farmers’ Joint Stock- 
Insurance Company, 57 Barb. 518, was a case of express 
waiver. Goodwin vs. Massachusetts Mutual Fife Insurance 
Company. 73 X. V. 480, was a case of an absolute waiver of 
proofs by rejecting the claim within the time allowed for 
furnishing them, on the claim that the policy had lapsed and 
was void, there being, also, the further ground for claiming 
waiver that, after the time limited for proofs had expired, 
the plaintiff’s application for blank proofs of loss was 
granted and they were thereupon made out and rendered. 

In Prentice vs. Knickerbocker Life Insurance Com¬ 
pany. 77 X T . Y. 483. the beneficiary, being about to go 
abroad, paid an advance premium and was told by the com- 
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pany’s agent that in the event of the death of the insured 
the company would know of it before the beneficiary could; 
the insured died on July 23, 1875, but the beneficiary did 
not learn of it until July, 1875, and in the meantime had 
paid two aditional premiums. Upon learning of the death, 
he immediately notified the company, was furnished with 
blanks for proofs of loss and filled out and delivered them 
in July. The company made no objection thereto until 
October and retained the premiums which had been paid 
after the death of the insured. The ruling of waiver was 
placed on the ground that the assurance given to the bene¬ 
ficiary that the company would know of the insured’s death 
liefore he would, together with the fact that no offer to 
return the premiums paid after the insured’s death was ever 
made until the trial, constituted evidence of waiver, the 
Court saying: 

“The general agent assured the plaintiff, in July, 
1872, that the company’s agents would know of the 
death of the insured before he would. The company 
had received the plaintiff’s money for premiums tor 
two years after the death of Mitchell and both parties 
supposed that during that time the policy was in force. 
When the fact that Mitchell had died in 1873 was as¬ 
certained the plaintiff acted with promptness and served 
his proofs upon the defendant. Common sense re¬ 
quired that the company, if it intended to rely upon 
the technical defence now insisted upon, should then 
have taken its ground. It would not have changed the 
position of the plaintiff, but the question here is. did the 
defendant, bv its silence, in connection with the other 
circumstances, justify the inference that it acepted the 
proofs as a compliance with the policy? It retained 
the premiums paid in 1873 and 1874, and did not offer 
to return them. It is quite probable that the company 
could not under any circumstances refuse to return this 
money, but it is inconsistent with honesty and fair 
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dealing that the company should hold this money, ap¬ 
parently claiming it, and yet intend to deprive the plain¬ 
tiff of the benefit of the policy.” 

In Brink, ct al. vs. Hanover Fire Ins. Co., 80 N. V., 108, 
the language of the Court upon the question of waiver was 
only a dictum, and noted expressly that the trial judge “did 
not submit any question to the jury as to a waiver, but 
submitted only the question as to the proofs, whether they 
were tiled within a reasonable time and with reasonable dili¬ 
gence after the fire." The dictum was that, under a policy 
not fixing a definite time for furnishing the proofs but 
requiring only, that they should be given within a reason¬ 
able time, that provision “might 1>e waived by proof of an 
express waiver, or by acts and conduct from which an in¬ 
tention to waive is expressly inferable," and that a technical 
estoppel is not necessary. The Court, in this connection, 
said: 


“In nearly all the cases where this question is pre¬ 
sented, however, there exist nearly all the elements of 
an estoppel. This is true in the case at bar. The con¬ 
dition was that the proofs of loss should he filed as 
s(x>n as ixissihle after the fire, which means that they 
must l>e filed within a reasonable time under the cir¬ 
cumstances presented, and with reference to the ob¬ 
stacles and difficulties to be overcome. Although a con¬ 
siderable ]>eriod elapsed before they were filed, the 
companv received them without objection not only, but 
retained them, examined the insured with resect to 
them, and decided not to pay the loss upon the ground 
of fraud, and so declared to the assured. Thereupon the 
action was commenced, and at the trial the company 
failed to prove the charge upon which it relied, and then 
sought to raise the question of the time of filing the 
nr oofs of loss. T think it was estopped from so doing. 
The plaintiffs’ claim was challenged for fraud, and that 
only. They acted upon it. and brought an action in- 
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curring large expenses in its prosecution. Non constat, 
if the failure to file the proofs in time had been in¬ 
sisted on, but that the plaintiff would have acquiesced 
in it, and refrained from prosecuting, and thus they 
might be injured by the change of ground on the part 
of the defendant.’* 

I he refusal to pay was expressly based solely on the 
ground of fraud and was unaccompanied, as here, by the 
reservation of any other rights as to defense. 

If anything further were needed to demonstrate that the 
decision in the Brink case was not placed upon the ground 
contended for by the appellant, it is afforded by the decision 
of the same court in Devens vs. Mechanics’ Insurance Com¬ 
pany, 83 N. Y.. 168, 172-3. The policy was upon a canal 
boat and contained a warranty by the insured that the lioat 
would be securely moored in a safe place satisfactory to the 
insurer between certain dates. This condition was not ob¬ 
served, and during the period of non-observance the boat 
was destroyed by lire. Proofs of loss were served by man¬ 
ual delivery of them to the defendant’s manager, who was 
asked what was due on the policy and replied: “Nothing, it 
was the carelessness of the captain of the boat.” Holding 
this not to be a waiver of the breach in not securely moor¬ 
ing in a safe place satisfactory to the defendant, the Court 
said: 


“The manager disclaimed any liability on the policy. 
His omission to put his disclaimer expressly upon the 
ground of a breach of warranty in answer to an in¬ 
quiry as to the amount due to the plaintiff was not a 
waiver of this defense. The case is much different 
in its circumstances from the case of Brink vs. The 
Hanover Ins. Co., * * * The doctrine of waiver was, 
we think, properly applied in that case, but it should 
not be extended so as to deprive a party of his defense, 
merely because he negligently, or incautiously, when a 
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claim is first presented, while denying his liability, 
omits to disclose the ground of his defense, or states 
another ground than that u]x>n which he finally relies. 
There must, in addition, be evidence from which the 
jury would be justified in finding that with full knowl¬ 
edge of the facts there was an intention to abandon, 
or not to insist upon the particular defense afterward 
relied upon, or that it was purposely concealed tinder 
circumstances calculated to, and which actually did. 
mislead the other part'- to his injury. Neither of these 


positions can be affirmed upon the evidence in this case. 


The statement of the manager w as not inconsistent with 
an intention to insist upon the defense now made. 
When the con ersation occurred, the loss had not be¬ 
come payable. If. at the time the manager had in mind 
the breach of warrant v in not notifying the company 
of the time and place of mooring the boat, he may 
have regarded the fact that the fire was caused by the 
carelessness of the captain, as hearing upon the equity 
of this defense, and have made the statement to justify 
the denial of liability. But however this may have 
been, there w as, we think, no sufficient evidence to es¬ 
tablish either a waiver or an estoppel.” 


Tn Dobson vs. Hartford Fire Insurance Company, 86 
App. Div. 116. after the expiration of the time limited for 
furnishing proofs defendant had supplied blanks for mak¬ 
ing them, which plaintiff had thereupon filled out and trans¬ 
mitted to the defendant. 

In McXally, ct al., vs. Phoenix Insurance Company. 137 
X. V.. 38 ( ). 3 ( 17, proofs of loss had been furnished in time 
and rejected for formal defects only, which plaintiff over¬ 
came. and it was then sought, after having subjected the 
plaintiff to the labor and effort of doing so. to defeat liability 
because of a breach of a warranty concerning the use of the 
premises. 

Tn Sergent vs. Liverpool Insurance Company, 155 X. V. 
340, the local agent requested plaintiff to transmit to him a 


complete list of all the personal property destroyed together 
with an estimate of its value saying: “From this I can 
make your proofs of loss and have them ready to sign when 
the adjuster reaches here. Please do this at once.” The 
plaintiff complied with the request immediately. On August 
30th the adjuster called on plaintiff, took from him a de¬ 
scription of the building, requested plaintiff to make out a 
list of ]>ersonal property destroyed with his valuation 
thereof, stated he would send this list to the company, that 
it would not l>e necessary for plaintiff to write the company 
any more, that he thought the loss would l>e paid within 
60 days, and that if plaintiff did not hear from the company 
within 10 days he would know that the loss would be paid. 
After the 60-day |>eriod had expired ,the local agent called 
upon the plaintiff to send proofs of loss to the company, 
which he did, and they were not returned. The Court held 
that the question whether the defendant had waived the 
formal filing of the proofs of loss within sixty days after 
the fire, was one for the jury. 

In Moore vs. Hanover Fire Insurance Companv. 24 \ T . Y. 
Supp., 50 7, the policy required proofs within sixty days 
and provided that it should be void if foreclosure proceed¬ 
ings should be commenced, loss if any payable to the mort¬ 
gagee. The mortgagor refusing to make out proofs, the 
mortgagee did so and sent them to the companv on the 
61st day. Foreclosure proceedings had been commenced 
prior to the fire, in violation of the policy conditions. The 
proofs were not rejected, and “the company contented itself 
with merely calling attention” to the fact that they had been 
made hv the mortgagee instead of the mortgagor. Tt was 
held to have waived both the provisions as to foreclosure 
proceedings and as to the time within which proofs should 
he made, being an invitation to supply proofs by the mort¬ 
gagor. 
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In Equitable Life Assurance Society vs. Hiett’s Admr., 
19 L\ S. App.. 173, the insurer treated the policy as lapsed, 
claimed that the insured had no rights thereunder, without 
reservation of rights under other grounds, and it was held 
by the Court to have thereby waived proofs entirely. 

In Continental Insurance Company vs. Waugh, 60 Nebr. 
348, the |x>licy required certain inventories to be taken at 
sj>ecified times, and to be preserved in an iron safe. The 
insurer, also without reservation of other rights, declined 
to pay on the ground that because of violation of these pro¬ 
visions there was no liability, and the Court held only that, 
“disavowing liability under its contract of indemnity, it 
can not, after litigation is begun, be beard to urge other 
and additional grounds for refusing payment for the loss 
sustained.” 

In Marthinson vs. North British Insurance Company, 64 
Mich. 372, two adjusting agents of the defendant separately 
examined the plaintiffs at length, reduced their statements 
to writing, and had them make oath thereto. They dis¬ 
closed various breaches of warranty as to the manner in 
which the plant should be protected against fire, but nothing 
was said by the adjusters to the effect that there was a for¬ 
feiture of the policy for that reason, or intimating that pay¬ 
ment would be refused. Thereafter the insured were given 
blank proofs of loss by, and delivered them filled out to 
the local agents who transmitted them to the home office, 
which a month later returned them, making specific objec¬ 
tions but none of forfeiture for breach of warranty, and 
expressly calling for further information. New proofs were 
later transmitted and rejected, upon the same grounds and 
upon the further ground that more than a reasonable time 
had elapsed in which to furnish proofs within the terms of 
the policy’. A third set was prepared and transmitted, and 
the company repeated the demands for further information 



65 


which had been made in the rejection of the preceding 
proofs. The defense relied upon at the trial was the breach 
of warranties which had been disclosed at the original inter¬ 
view with the defendant’s adjusters. Holding that this de¬ 
fence had been waived, the Court said: “They saw fit to 
remain silent, and, without notice of these items of defense, 
put the plaintiffs to the inconvenience, trouble and expense 
of perfecting their proofs of loss, and in the end only con¬ 
tented themselves with objection to the proofs which were 
prepared. With a knowledge of all the acts creating the 
forfeiture claimed upon the trial, the defendant company 
put the assured to expense in perfecting proofs of loss, 
which, under the present claim of defendant, was wholly 
unnecessary, as the proofs, however perfect, were valueless 
if the defense of forfeiture was a good one. By this action 
the defendant company must be held to have waived such 
defences.” 

In Towle vs. Ionia, etc., Insurance Company, 91 Mich. 
219, a committee of the board of directors, including the 
president and secretary, visited the scene of the fire, and 
proofs of loss were then made out and taken away by the 
secretary, who subsequently advised plaintiff that the ad¬ 
justing committee considered the proofs unsatisfactory, and 
requested him to call as soon as convenient and talk the 
matter over. Plaintiff lived at a distant point, but he called 
and was told that the adjusting committee declined to ad¬ 
just the loss because the state of the title and encumbrances 
had not been correctly set out in the application. The secre¬ 
tary advised him to appear before the board and present his 
claim, and he incurred expense in attending upon the board, 
making his proof of loss and instituting suit, which he 
would not have done had the additional defences been then 
set up which were raised at the trial, namely, that a steam 
engine had been used without a proper attendant in charge, 
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and of false swearing in tlic proofs of loss. Holding that 
these facts constituted a waiver, the Court said: 

“The plaintiff did call, and the*j>osition taken by the 
company was then stated to him. The plaintiff subse¬ 
quently spent bis time going back and forth between his 
residence and Ionia in the attempt to adjust the loss, 
and incurred the expense of bringing suit. Ijefore the 
two additional defenses were stated or claimed. Under 
these circumstances it would be proper to instruct the 
jury, as matter of law, that the defenses were waived.” 

In Wolf vs. District Grand Lodge. 102 Mich. 23. the de¬ 
fendant based its refusal to pay a death benefit solely upon 
the failure of the deceased to designate a beneficiary, and 
upon the trial undertook to advance the further defense 
that the deceased had mis-stated his age in his application 
for membership. It was held that it was estopped so to do. 

In Smith vs. German Ins. Co.. 107 Mich. 270, the com¬ 
pany denied liability because gasoline had been stored upon 
the premises, and on the trial also defended under the policy 
condition that, “If mechanics In' employed in the building, 
altering or repairing the premises for more than 15 davs.” 
without the consent of the insurer, it should be void. The 
Court held that by placing its defense upon the one ground, 
it had waived the other. 

Tn Taylor vs. Supreme Lodge, 07 X. \\\, 680 I Mich.L 
the Court held that a refusal to pay on the ground that the 
'decedent had never become a member of the defendant or- 

t 

der precludes the defendant from claiming at the trial, as 
an additional defense, that in his application the insured 
had falsely stated that he had had no illness for the past 
ten years. 

In Phoenix Insurance Co. vs. Taylor. 5 Minn. 398, the 
adjuster had called upon the plaintiff, had taken his affidavit. 
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expressed himself as satisfied, and had told him that noth¬ 
ing more was required. The company subsequently refused 
to pay on the sole ground that gun powder had been stored 
in the building at the time of the lire, and the Court held 
that defense based upon an alleged insufficiency of the proof 
had been waived. 

In Johnson vs. Bankers Mutual Casualty Co., 150 N. \\ ., 
415 (Minn.), defendant, without reservation of any other 
rights or defense, denied liability on the ground that an 
autopsy had l>een denied, and the Court said: 

'’The denial of all liability on this ground alone was 
a waiver of the objection that notice was not given in 
time.” 

In O’Conner vs. Hartford Fire Insurance Company, 31 
\Yis., 160, 165, and in Palmer vs. St. Paul, etc., Co., 44 
Wis., 201, a definite time for furnishing proofs was not 
fixed, the requirement being only that they be furnished 
within a reasonable time, and the distinction between these 
two classes of cases is distinctly indicated bv the Court 
in the latter case where, at p. 200, it is said: 

“In cases where no definite time is fixed for render¬ 
ing such particular account of a loss by fire it may be 
done in a reasonable time, and if it is done at any time, 
and the account or proof of loss is not objected to on 
account of it being too late, but is received and kept, 
and no objection is made on that account, the insurance 
company will be estopped from afterwards, in defense 
of an action on the policy setting up that the account 
was rendered too late. What is a reasonable time de¬ 
pends upon the circumstances of the individual case.” 

In Badger vs. fllenns halls Tns. Co., 49 M is., 389, 395, 
the language of the Court upon the uuestion of waiver was 
a pure dictum. The requirement was that proofs be fur- 
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nished within 30 days, and a certificate of the Chief of the 
hire Department within a reasonable time. Proofs were 
furnished within 30 days, and were accompanied bv a cer¬ 
tificate made by a notary public. The only objection was 
that the certificate was not that of the Chief of the h ire De¬ 
partment. The insured promptly supplied the certificate of 
that officer, but not within 30 days. The only defense was 
that this certificate was not in time, and the only ruling of 
the Court that the 30-day limitation did not apply to it. 

In Ga. Home Ins. Co. vs. Allen, 128 Ala., 459, the de¬ 
fense was violation of the usual “iron safe clause.“ It ap- 
l>eared that the defendant's adjuster called upon plaintiff, 
was fully informed of the violation of this clause, and there¬ 
after recognized and treated the policy as valid and binding, 
negotiated with the insured for a settlement and adjustment 
of the loss, made other objections to the claim, and put the 
insured to the necessity of going to much trouble and ex- 
]>ense in meeting such objections. The Court held that the 
breach of the “iron safe clause" had been waived. The 
same Court, in the later case of Cassimus, ct al., vs. Scot¬ 
tish Union and National Ins. Co.. 135 Ala., 256, 269-70. 
said: 


“The fact that the defendant upon receipt of notice 
and proof of loss denied any liability under the policy, 
and stated at the time wherein its conditions had been 
violated in only one particular, did not prevent it from 
afterwards setting up in defense other and different 
breaches of the conditions of the policy, when it was 
not shown that the plaintiff was misled to his injury 
by the claim of non-liability on the particular ground 
stated.” 

Tn Dodge v. Thomason, ct al.. 125 S. W., 648 ( Ark.), the 
insurer based its rejection of the claim upon violation of the 
iron safe clause, and. treating this as an absolute rejection, 
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the insured failed to file proofs of loss. The Court held 
that the action of the insurer constituted a waiver, not 
merelv of the time limit, but an absolute waiver of the re- 
quirement that proofs be furnished at all. 

In Farmers Alliance Insurance Co. v. Ferguson, 78 Kans., 
791, 793, 794, the comi>any placed its rejection of the claim 
on the ground that a clause against vacancy for more than 
thirty days had been violated and that for this reason the 
jxjlicy was not oj>erative at the time of the loss. It subse¬ 
quently sought without success to plead in defense, in ad¬ 
dition thereto, that the property had become more hazard¬ 
ous by the use of the barn as a warehouse for baled hay, 
and that the plaintiff had encumbered the property by 
mortgage, without giving notice. 

In Unthank vs. Travelers Insurance Co., 4 Biss, 357, 360, 
the policy required immediate notice of an accident which 
might become the basis of a claim. The provision was, 
therefore, not a definite but an indefinite one as to time, 
compliance or non-compliance with which must of necessity 
be determined in each case u]>on its own facts. The insured 
omitted to give the notice, but did furnish proofs of his 
claim, and they were rejected solely on the ground that the 
proofs did not establish that the injury complained of was 
the result of the accident to which it was attributed. The 
Court held that the defendant had waived all objections on 
the ground of omission to give notice. 

In Rokes vs. Amazon Insurance Company. 51 Maryland, 
512, 521, 523-4, the policy required proofs, not within a 
specified time, but immediately or within a reasonable time, 
and the Court said: 

“Estoppel as used in this connection we understand 
to mean where the insurer, knowing that the proofs 
have not been furnished within time, so bears himself 
thereafter in relation to the contract as fairly to lead 
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the assured to believe that lie still recognizes the policy 
to be in force and binding upon him. * * * The record 
shows that, with full knowledge that the proofs had not 
been furnished in time, the apjxdlee not only failed to 
make objections to them on this ground, but from the 
time when they were first furnished to the time when 
amended proofs Xo. 3 were served on the adjuster, the 
appellee not only encouraged but requested appellant 
to perfect his proofs—that upon the faith of such re¬ 
quests. the appellant had incurred the labor and ex¬ 
pense of preparing additional proofs, that during all 
this time the appellee recognized the binding force of 
the policy by repeatedly offering to settle with the ap- 
pellant. provided he would abate something of his de¬ 
mand. It can hardly Ik* necessary to say, in view of 
these facts, that if an element of estoppel be necessary 
to constitute a waiver here is evidence sufficient to sup- 
oort it.” 

i 

In Citizens Mutual hire Insurance Company vs. Cono- 
wingo. 113, Md., 430. 116 M<1.. 423. the Court held only 
that a recognition of the continued existence of the policy 
after a forfeiture has been incurred, is a waiver of the for¬ 
feiture, saying: 

“The rule is well settled that the question of waiver 
in any case must dq>end u]X)n the facts and circum¬ 
stances of the case under review . Any acts or con¬ 
duct of the insurer or its representative, that are. under 
the circumstances, calculated to mislead the insured and 
to induce him to !>elieve that performance of the con¬ 
dition will not be required, or that proofs of loss would 
l>e ineffectual and nugatory will, if he is thereby misled, 
amount to a waiver.” 113 Md.. 440. 

“If an insurance company, with full knowledge of 
the forfeiture of a policy recognizes the validity of the 
policy, or so acts as to lead the insured to reasonably 
believe that it does not intend to rely upon the for- 
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feiture, it can not afterwards say that it did not intend 
to waive the forfeiture." 116 Md., 439. 

In Crenshaw vs. Insurance Co., 71 Mo. App., 42, the 
policy did not fix a definite time but required immediate 
notice. The waiver was two fold, first a denial of all 
liability, and secondly, the furnishing of blank proofs of 
loss, which were used in making out proofs, notwithstand¬ 
ing the omission to give notice. 

In Johnson vs. Dakota Fire and Marine Insurance Co., 
1 X. IX, 167, 185-6, the policy did not specify the time 
within which the required proofs were to be furnished. The 
Court held that a failure to furnish them at all had been 
waived by a letter written by the defendant more than five 
months after the loss, in which it stated that it was awaiting 
further information in reference to the case, and that upon 
receipt of such information, if there was any doubt, even, 
as to its liability, it would “at once adjust and pay the loss." 

In W estern & A. Pipe Lines vs. Home Insurance Co., 
145 Pa. St., 346, 360, the insured denied liability in toto 
because of the removal by an act of Providence, in the shape 
of a flood, of a tank in which the insured oil was, and on 
the trial it sought to inject a new defense that the insured 
was not the owner of the oil destroyed, which defense the 
Court over-ruled on its merits. 

In McCormick, et ai. vs. Royal Insurance Co., 163 Pa. 
St., 184. the policy contained a “space clause" governing the 
distance between a mill and a pile of lumber, for the loss 
of which suit was brought. The adjuster declined to pay 
on the ground that the insured did not own the lumber, and 
he informed plaintiff that there would be no objection to 
payment so far as the space clause was concerned. The 
company, by letter, likewise planted its objection on the 
ground of ownership, declined arbitration and invited plain¬ 
tiff to institute suit, and then sought to defend for violation 
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of the space clause. The Court denied the right to do this 
upon the ground that, “by its wilful conduct the company 
led the plaintiffs on and induced them to incur expenses 
for the purpose of establishing their ownership of the lum¬ 
ber, in the belief that there was no other question in the 
case.” 

Compare the earlier and later cases cited, supra, pp. 43-5. 

In Omaha 1'ire Insurance Co. vs. Dierks, 43 Xebr., 473, 
483. the ruling was that, by basing the objection on the 
ground that the policy was not in force at the time of the 
loss, the insurer waived the provision of the policy requiring 
notice of loss: and Houseman vs. Insurance Conq>any 
(Va.), L. R. A., X. S., 1917, A, 303, is but an application 
of the same principle. 

In Home Insurance Co. vs. Baltimore W are House Co., 
93 U. S., 527, 540-7, the time for furnishing proofs was not 
fixed but it was to be done as soon as possible and the com¬ 
pany twice extended the time for filing suit and treated and 
negotiated with the insured thereafter for more than two 
years, though proofs had not been filed at all; and, after 
placing its rejection on other grounds, it sought to defend 
for want of proofs. The Court held that they had been 
waived. 

I'lie same remarks apply to Tayloe vs. Merchants Fire 
Insurance Co., 9 How., 390, 403, where the policy required 
proofs to be furnished within a reasonable time and they 
were not furnished for nearly a year. The Court held that 
they had been waived altogether because of the rejection of 
the claim upon the ground that no contract of insurance 
had ever been entered into. 

The case of People vs. Manhattan Co., 9 Wend., 351, 
381, though cited by the appellant, completely refutes his 
contention. The case was not an action upon an insur¬ 
ance policy, but a writ of quo warranto, and it was con¬ 
tended by the respondent that the proceeding could not be 
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maintained because the legislature had waived the for¬ 
feiture incurred by passing various acts formally extend¬ 
ing its charter after such forfeiture and with knowledge 
thereof. The court, sustaining this contention, discussed 
the doctrine of waiver and placed it squarely on the ground 
of estoppel, holding that, in cases where waiver was claimed 
of a foi feiture already complete, it must be shown that the 
one against whom it was invoked had done something recog¬ 
nizing the continued existence of that which he afterwards 
claimed had been forfeited, citing the acceptance of rent 
by a landlord after forfeiture incurred, and saying: 

“The rule does not apply to those cases in which, 
bv the terms of the contract, the estate, upon the fail¬ 
ure of the tenant to perform the condition, absolutely 
determines , for where the estate is ipso facto void by 
the condition, no acceptance of rent afterwards can 
give it continuance; otherwise, of an estate or lease 
voidable by entry. (Citations.) It will be remarked 
that this doctrine does not stand upon any advantage 
accrued to the lessor, or injury sustained by the lessee, 
from the act which is held to be a waiver. It is a 
technical doctrine introduced and applied by courts 
for the purpose of defeating forfeitures. They will 
not there'ore permit a lessor or landlord to say that 
his lessee has forfeited his estate, when his own ac¬ 
tions show that, since such forfeiture, he has admitted 
the continuance of his estate, or the status of land¬ 
lord and tenant still to subsist. 

Xor is the case of Kiernan vs. Dutchess County Mutual 
Insurance Co., 150 N. Y., 190, 194-5, more helpful to the 
appellants contention. The Court there said: 

“The distinction between waiver and estoppel, as 
applied to the law of insurance, is not in all respects 
clearly defined. An express waiver is in the nature of 
* a new’ contract, modifying to some extent the old one. 




74 


It does not require a new consideration, unless it is 
l>y inducing a change of position, for the law of waiver 
seems to be a technical doctrine introduced and applied 
by the courts for the purjjose of defeating forfeitures. 
(Citations.) An estoppel forbids the assertion of the 
truth by one who has knowingly induced another to 
believe what is untrue, and to act accordingly. W hile 
express waiver rests upon intention, and estoppel upon 
misleading conduct, implied waiver may rest upon 
either, for it exists when there is an intention to waive 
unexpressed but clearly to be inferred from circum¬ 
stances. or wl ■ 1 there :s no such intention in fact, but 
the conduct o' the insurer has led the insured into 
acting on a i ea^’iiahle be’ief that the comrany has 
waived some provision of the policy. (Citations.) 
While the prim’ 'e may tv t he easily classified, it is 
wtil t' a! ished il.it if the words and acts of the in¬ 
surer reasonable justify the conclusion that, with full 
knowledge < f a the facts, it intended to ‘abandon or 
not to insist upon the particular defense afterwards 
relied upon.’ a verdict or finding to that effect estab¬ 
lishes a waiver, which, if it once exists, can never 1>e 
revoked. (Citations.)” 


As so often already pointed out, a letter “reserving all 
rights under and by virtue of its policy” can not have been 
understood as indicating an intention to “abandon or not 
insist upon the particular defense afterwards relied upon.” 

In citing the Kiernan case, appellant appears entirely to 
have overlooked the decision of the same court in Gibson 
vs. Liverpool, Etc., Insurance Co., 159 X. Y., 418, 426. 
supra . pp. 42-3. 

In Home Fire Insurance Co. vs. Kuhlman, 58 Neb.. 488, 
the policy contained a clause providing that it should be 
null if the building insured should he vacant or unoccupied 
for ten days. The building had been unoccupied for more 
than thirty days before the date of the fire, and two days 
thereafter the company undertook to cancel the policy, 




returning the unearned premiums from that date. The 
Court held that such cancellation, made two days after the 
tire, was a recognition of policy as existing until that time, 
and was therefore a waiver of the prior breach, saying: 

“If there was a forfeiture of which the defendant 
had taken advantage, then there was no contract to 
cancel, and it had already ceased to exist. It was dead 
and could not be reanimated except by mutual consent 
of the contracting parties. (Citations.) * * * It 

is equally incomprehensible why the company should 
so persistently seek to rescind the contract, if, by rea- 
son of forfeiture, it was already lifeless and incapable 
of rescission." 

insurance Co. vs. Ferguson, 79 Kan., 791, is a misrefer- 
ence. and, if authority for the proposition stated at page 
23 of the appellant’s brief, is in conflict with other cases in 
that state. Burlington Ins. Co. vs. Rose, 48 Kan., 228; 
State Ins. Co. vs. School District, 66 Kan., 77; Westches¬ 
ter Fire Ins. Co. vs. Cloverdale, 9 Kan. App., 651. 

In Germania Fire Ins. Co. vs. Pitcher, 160 Ind., 392, 400, 
J 02. the case was not one of waiver of a forfeiture after it 
had been incurred, but, as the Court found, of conduct by 
the insurance c< mpany’s adjuster during the period of 
sixtv days allowed for furnishing proofs which constituted 
waiver, declaring: 

“If, lx*fore the time for furnishing proofs of loss has 
expired, an insurance company denies liability upon 
the policy, the assured can only infer that it would be 
a useless act to submit proofs of loss, and therefore 
the company will not be permitted afterwards to ob¬ 
ject that such proofs were not furnished. * * ♦If 

during the sixty days after the fire there was refusal 
to pav on other grounds, and not on the ground that 
proofs of loss had not been furnished, we think, as 
we have said, that there was a waiver per se.” 



Commenting updn this case, the same Court, in Aetna 
Life Insurance Company vs. Fitzgerald, 165 Ind., 317, 
323-4, said: 

“We can not sanction the view that, after the as¬ 
sured has sinned away all right of recovery under the 
policy, he may yet recover by proof that the company 
refused to pay on the ground that the policy did not 
cover the claim asserted in the notice. The refusal to 
pay on a wholly different ground, made within the time 
that the policyholder may take steps to make good his 
right under the contract, is treated in this state as a 
waiver per sc; but we perceive no reason, after the 
right is gone, for permitting the policyholder to go 
to the jury on the question of waiver under proof of 
the solitary fact that the company had afterwards de¬ 
clined for another reason to recognize the validity of 
the i olicy. 1 he authorities support us in this view of 
the law. (Citations.)” 

hi Metcalf vs. l’hoenix Ins. Co., 21 R. I., 307, there had 
been representations, requests and promises made by the 
authorized agents of the insurer to the insured whereby 
she was induced not to bring suit until the time limited 
therefor in the policy had expired. The plaintiff contended 
that the defendant could not lie heard to rely upon the 
policy condition limiting the time of suit, and the defen¬ 
dant replied that, bv the express terms of the policy, its 
officers and agents did not have power or authority to 
effect a waiver of that clause. The Court held the defen¬ 
dant estopped, and in this connection distinguished between 
waiver and estoppel, using the language quoted on page 
24 of appellant’s brief, this ruling l>eing in conflict with the 
decision of the Supreme Court of the United States in In¬ 
surance Co. v. Wolff. 95 U. S. 326. 333, supra . p. 38. 

Tn Brown vs. Commercial Fire Insurance Company, 21 
App. D. C.. 325. a fire occurred on December 26, 1894; 
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the policy prohibited encumbrance without the consent of 
the insurer, and required suit to be brought within a year. 
I he property was encumbered without consent and suit 
was not brought for about 16 months, but it appeared that 
shortly after the tire the company’s agent, whose authority 
in the premises was not disputed, had stated that there was 
no objection to paying the loss to the trustees under the 
encumbrances, and he thereupon endorsed upon the policy 
an antedated consent to the encumbrance. It also ap¬ 
peared that negotiation ensued and was continued by the 
company until after the time limited for suit had expired, 
up almost to the day of suit. The defenses of encumbrance 
without consent, and that suit had not been brought within 
a year, were held under these circumstances to have been 
waived. 

It is inaccurate to say that, in the six cases cited at the 
bottom of page 24 of appellant’s brief, the only question for 
consideration was the incurring of the expense of suit. 
As already pointed out, the language quoted from the 
opinion in the case of Brink vs. Hanover Fire Insurance 
Company, 80 N. Y., 112, was a dictum merely, nor did the 
policy specify the time within which proofs should be fur¬ 
nished,—“the condition was that the proofs of loss should 
be filed as soon as possible after the fire, which means that 
they must be filed within a reasonable time under the cir¬ 
cumstances presented and with referenc to the obstacles and 
difficulties to be overcome.” Of the Brink case, it w T as said 
in Aetna Life Insurance Company vs. Fitzgerald, 165 Ind., 
317, 324: “The value of that case as a precedent in ap¬ 
pellee’s favor was destroyed by Devens vs. Mechanic’s, Etc., 
Ins. Co., 83 N. Y., 768.” This case has been reviewed, 
supra, pp. 61-2. 

In Taylor vs. Supreme Lodge, 97 N. W. (Mich.), 680, 
the incurring of expense of suit was coupled with the fact 
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that the ground of defense distinctly stated was “that the 
deceased never became a member of the order.’* 

In Wolf vs. District Grand Lodge, 102 Mich., 23, 32, 
the estoppel was not based upon the incurring of expense 
of litigation, but upon the fact that the refusal to pay had 
l>een put “upon the ground that no beneficiary had been 
designated by plaintiff’s intestate.’’ 

In Farmers’ Alliance Insurance Company vs. Ferguson, 
78 Kans., 791, the refusal to pay was upon the ground that 
the property had been vacant for more than 30 days, in 
violation of the conditions of the policy. At the trial it 
was sought to prove other breaches committed prior to 
the loss. 

In Johnson vs. Dakota, Etc., Company. 1 N. D., 167, 
186. 188, the company stated no ground of rejection, but 
on the contrary said it was seeking further information 
upon some undisclosed point, and that, upon receipt of such 
information, “if our attorney advises us that we are prob¬ 
ably liable, or even that he is in doubt as to our liability, 
we shall at once adjust and pay the loss,” this statement 
being made five months after the fire, the policy requiring 
proofs within a reasonable time, and no proofs at all hav¬ 
ing been furnished, as of course was well known to the 
insurer, under which facts the Court held that the condi¬ 
tion requiring them had l>een waived. 

In McCormick vs. Royal Insurance Company, 163 Pa. 
St., 184. 101-2. after expressly waiving a so-called “space 
clause” and placing the rejection of the claim squarely upon 
the ground that the insured was not the owner of the de¬ 
stroyed pro|>erty, the insurer attempted at the trial to rely 
noon the space clause. See supra, pp. 43-5. 

In Insurance Company vs. Norton. 96 U. S., 234, 241, 
the assured died on August 3, 1875. Premium notes for 
part of the premium due on April 20 preceding, had been 
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given, payable, respectively, on June 20 and July 20, 1875. 
A few days after the first note became due, the son of the 
insured called upon the defendant’s agent and asked for a 
30-day extension, was told that it would be all right, and 
again on July 8, before the second note became due and 
before the maturity of the extended note, he called and 
asked for an extension of both notes to August 10, when 
the agent said that he would have to write to the com¬ 
pany. On July 15 he again called and made tender of the 
amount due on both notes, which was declined on the 
ground that they had been sent to the home office. The 
defense was made that, as the note due on June 20 was 
overdue when the agent extended it, it was incompetent to 
waive the forfeiture by such extension, which defense was 
overruled, the Court saying: 

“It is conceded that the acceptance of payment has 
this exact efl eet; and we do not see why an agreement 
to accept and a tender of payment according to that 
agreement should not have the same effect. Both are 
acts equally demonstrative of the election of the com¬ 
pany to waive the forfeiture of the policy.” 

All of the cases cited on pp. 25 and 26 of appellant’s 
brief have been fully considered, except Viele vs. Germania 
Ins. Co., 26 la. 9, and Eureka Life Ins. Co. vs. Hawkins, 
39 App. D. C. 329. 

In Viele vs. Germania Insurance Company, 26 la. 9, 
49, 56, the defense was that the risk had been increased by 
using a part of the building insured for manufacturing 
purposes in violation of the terms of the policy, and the 
plaintiff sought to avoid his breach of these terms by evi¬ 
dence tending to show the consent of defendant’s agent to 
such use, his acts and declarations recognizing the contracts 
of insurance as an existing contract subsequent to the in- 
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crease of the risk, and his admission that the building con¬ 
tinued to l)e covered by the policy. The Court, holding the 
evidence to have been properly admitted, said: 

“The waiver or dispensation is not in the nature of 
a contract which requires a consideration, but in the 
nature of an estoppel, whereby the underwriter is pre¬ 
cluded from denying the validity of the contract, from 
acts or omissions either recognizing it as of binding 
force after the forfeiture, or holding out to the in¬ 
sured that the performance of the conditions is dis¬ 
pensed with.” 

In Eureka Life Insurance Company vs. Hawkins, 39 
App. D. C. 329, an industrial policy lapsed by non-payment 
of premiums, and the company was entitled to a certificate 
of health as a condition of re-instatement, but, without de¬ 
manding such certificate or formally reinstating the in¬ 
sured, it collected weekly premiums for a period of seven 
months, and the Court held that this constituted sufficient 
evidence of waiver for submission to the jury. 
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SUPPLEMENTAL BRIEF FOR APPELLANT. 


I. 

The Proofs of Loss Were Sufficient. 

Appellees make the technical objection that the first 
proofs are insufficient because they do not state the amount 
of the loss. 

At the trial, an additional objection was made that ap- 
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pellant did not state his belief as to the origin of the fire (R., 
43). He merely said that the fire was “from unknown 
cause (R., 24), but did not say he belicz'cd it was from an 
unknown cause. For some good reason, this objection is 
now abandoned. 

The one relied on is no better. 

“The clause in a policy requiring notice of loss and 
a particular account of the same will be construed liber¬ 
ally against the insurer.” 

1 Joyce on Insurance, 2d Ed., Sec. 222e, citing 

McLaughlin v. Wash. Co. Mut. Ins. Co., 23 Wend., 524. 

A substantial compliance will be sufficient. 

1 Clement Fire Ins., p. 209. 

Appellant’s letter states that the appraisement is in 
progress, and in the absence of the exact amount of the 
loss, claim is made for the total amount of the policy (R., 
26), and in the proofs of loss the amount claimed is 
$6,666.67 (R., 27). 

What was appellant to do? If he made a false claim his 
policy was avoided (R., 19). He did not yet know the 
amount of the loss and could not state it. Surely his policy 
was not avoided localise he did the only thing he could do. 

The amount was stated in the supplemental proofs (R., 
36, 37). 

II. 

Failure to Furnish Proofs of Loss Within Sixty Days 
is Not a Ground for Forfeiture Under the Policy 
Involved. 

A. The Question is Properly Before This Court. 

Appellees, not overlooking any technicality, say this ques¬ 
tion was not raised in the trial court, and therefore can not 
be heard here. 
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W e do not question the general rule on this subject, but 
sav that this question was necessarily raised below by the 
appellees themselves. They requested the trial court to di¬ 
rect verdicts in their favor upon the ground that there was 
no evidence to submit to the jury that proofs of loss had 
been rendered within the time prescribed in the policy; ap¬ 
pellant objected that there was evidence for submission to 
the jury that proofs of loss had been rendered in due time, 
and that proofs of loss had been waived by appellees (R., 
43). 

Appellees thus contended, first, as matter of fact, that 
proofs of loss had not been submitted, “within the time pre¬ 
scribed in the policy.” They then asserted, as matter of 
law, that failure to file proofs of loss within such time re¬ 
sulted in a forfeiture of the policy. This is the only ground 
upon which their motion to take from the jury was or could 
have been sustained. 

This proposition then was necessarily involved in their 
contention below, and in the decision of the court based 
thereon. Due exception was taken (R., 43), and the ques¬ 
tion is now before this court. 

Stone v. Investment Co., 15 Apps. D. C., 585. 588, is a 
pertinent illustration of the rule as applicable to this case. 
There a demurrer to a plea in abatement was sustained. 
Denying the contention that this Court could consider only 
the point made in the demurrer and explaining Rule V of 
this Court, it was said: 

“But there is evident misapprehension of the scope 
and purpose of this rule. The question presented in 
this case for decision by the court l>elow was not 
whether a certain statute of the State of Virginia was 
entitled to have any extraterritorial force; but whether 
a certain plea in abatement interposed as a defense to 
the action was a sufficient defense in law. Of course, 
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every proposition of law assigned in support of a de¬ 
murrer or against it may be said to raise a question of 
law for determination both by the court below and by 
this Court. But plainly the rule is not intended to re¬ 
fer to such questions as those. If it were otherwise, 
we might be called upon to reverse a perfectly good 
judgment, because perchance an insufficient or unten¬ 
able ground might have been assigned for its rendition. 
The questions contemplated bv the rule are questions 
raised by the record, and upon the record, and not 
merely questions of law advanced in argument.” 

B. The Rule That a Policy Will be Construed Most 
Favorably to the Insured, is Applicable to the 
Standard Policies. 

Besides the cases cited in the main brief, see 1 Joyce on 
Insurance (2d Ed., 1917), Sec. 222, p. 590, where it is said: 

‘‘It is a settled rule of construction that in cases of 
doubt, policies of assurance shall lie construed most 
strongly against the insurer in accordance with the rule 
verba fortius accipiunter contra proferentem. 

“So of two interpretations equally reasonable, that 
construction most favorable to the assured must be 
adopted, for the language is that of the insurers, and if 
the terms of the policy are such that reasonable and in¬ 
telligent men would honestly differ as to its meaning, it 
will lie construed against the insurer/' 

The rule that doubtful terms in a fire insurance policy 
must lie construed favorably to the insured applies to the 
construction of a standard fire insurance policy. Gazzam v. 
German Union Fire Ins. Co., 155 N. Car., 330; Ann. Cas., 
1913, E 287, where in an elaborate note the authorities are 
gathered. See also 1 Joyce, Sec. 222. where the following 
is quoted from Matthews v. Am. Cent. Ins. Co., 154 N. \ 
449, 456, 39 L. R. A., 433: 
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“The policy, though of the standard form, was pre¬ 
pared by insurers, who are presumed to have had their 
own interests primarily in view, and hence, when the 
meaning is doubtful, it should be construed most fav¬ 
orably to the insured who had nothing to do with the 
preparation thereof.” 

See also in this section an explanation of the Wisconsin 
case of Rosenthal v. Insurance Co., 158 Wis., 550, cited 
by appellees on p. 17. 

See also 1 Clement Fire Ins., p. 460. 

C. Failure to Furnish Proofs Within Sixty Days 
Does Not Avoid the Policy. 

Appellees say that while we cite seventeen decisions from 
two Federal and eight State courts on this point, our con¬ 
tention is sustained only by the Georgia and Michigan de¬ 
cisions and by a dictum in Kentucky, and that in one of the 
four Michigan cases, there is a most intelligent dissenting 
opinion which accords “with the overwhelming weight of 
authority.” 

Apparently the appellees’ reason for discarding our other 
decisions is that the language of the policies was not always 
identical with that involved here. They then claim that in 
cases involving identical policies, their view is supported by 
decisions of eleven States, two Federal courts and by the 
courts of Canada (Brief, 24). They add that the courts 
“generally, with singular unanimity,” have adopted their 
view (Brief, 28).* 

Yet in the second case cited bv them, Judge Van Fleet 
says, “the cases are very evenly divided in number.” San 
Francisco Savings Union v. Western Assur. Co., 157 Fed., 
695, 696. 

It is true that in many of the policies involved in the cases 
cited by us, there is some difference in the language. But 



6 


those cases can not be disregarded for that reason. They 
state and apply the principle which governs this case. 

But taking up only the so-called standard policies, iden¬ 
tical with that involved here, we find that Judge Van Fleet 
is right in stating that those cases are “very evently divided 
in number.” We are a little curious to know therefore just 
what is meant by the “singlar unanimity” mentioned by ap¬ 
pellees. 

In the earliest Arkansas case cited by appellees, Teutonia 
Fire Ins. Co. v. Johnson, 72 Ark., 484, 492, there is a very 
persuasive dissent by two of the Judges. 

At least two of their States must be eliminated, while in 
the Federal courts there seem to be two decisions on each 
side. 

In the New Jersey case. Hare v. Headley, 54 N. J. Eq., 
545, 549, no proofs of loss were ever filed, so that the ques¬ 
tion with which we are concerned was not involved or de¬ 
cided. 

In the Massachusetts case. Eastern R. R. Co. v. Relief 
Fire Ins. Co., 98 Mass., 420, 422, it does not appear that 
the question of time was involved. 

The following recent cases involve standard policies, the 
pertinent provisions of which are identical with the policy 
here. They hold that the policy is not avoided bv failure 
to furnish the proofs of loss within sixty days. 

Conn. Co. v. Colo. Co., 50 Colo., 424, 441, with 
many references to the cases and text writers 
(1911); 

Harp v. Fireman’s Fund Tns. Co., 130 Ga., 726; 

Northern Assurance Co. v. Hanna, 60 Neb., 29 (1900), 
where Sullivan. J., said: 

“There is no forfeiture expressly provided for, and 
we are not authorized to supply one by construction. 
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Our conclusion upon this branch of the case is that the 
time within which proofs of loss were to be furnished 
is not of the essence of the contract; and that the fail¬ 
ure to furnish such proofs within the prescribed period 
did not work a forfeiture of the plaintiff’s claim for in¬ 
demnity. The authorities supporting this view are 
abundant.’’ The court distinguished German Ins. Co. 
v. Davis, 40 Neb., 700, 711, because the policy ex¬ 
pressly provided that “failure to comply with these 
terms and conditions ivithin the time prescribed shall 
cause forfeiture of all claims under this policy.” 

Gerringer v. N. Car. Home Ins. Co., 133 N. C., 407, 411, 
412 (1903): 

“Time is not of the essence of the provisions relating 
to proofs, and in the paragraph relied upon by the de¬ 
fendant, the words ‘until after’ import order or se¬ 
quence rather than an intent to make performance with¬ 
in the time specified the essence of the requirement.” 

Nance v. Okla. Fire Ins. Co. (Okla.), 38 L. R. A. 
N. S., 426 (1912); 

Dixon v. State Nat. Ins. Co., 34 Okla., 624; L. R. A., 
1915, F. 1210, 1214, where there is an excellent 
annotation collecting the cases on both sides; 

Dakin v. Oueen Citv Fire Ins. Co., 59 Oregon, 269 

(1911)7 

Continental Fire Ins. Co. v. Whitaker, 112 Tenn., 
151; 64 L. R. A., 451, 455 (1904); 

N. British, etc.. Ins. Co. v. Edmundson, 104 Va., 
486,492 (1905): 

“The provision of the policy is, not that a failure to 
furnish proofs of loss for 60 days after the fire shall 
operate as a forfeiture, but that no suit or action on this 
policy for the recovery of any claim shall be sustained 
in any court of law or in equity until after full com¬ 
pliance,” etc. 
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Rheims v. Ins. Co., 39 W. Va., 672, 683 (1894). 

India River State Bank v. Hartford Fire Ins. Co. (Fla.), 
35 Southern, 228 (1903), the policy was identical with 
this (pp. 236, 7). 

In Hartford F. Ins. Co. v. Redding (Fla.), 67 L. R. A., 
518, the rule was followed as to a standard policy, but the 
case does not show whether it was identical with the one 
here. 

So also as to Taber v. Royal Ins. Co., 124 Ala., 691. 

It would appear, therefore, that the “unanimity” referred 
to by appellees is “singular’’ because upon a closer examina¬ 
tion of the authorities it does not in fact exist. 

In 13 Enc. Law (2d Ed.), 329, the writer says that the 
great majority of recent decisions hold that the effect of 
failure to furnish the proofs of loss within the time specified 
is merely to postpone the time of payment to the specified 

time after thev are furnished, and that to this rule the au- 

* 

thorities are manifestly coming to agree. He adds that in 
none of the contrary cases has the effect of a policy provid¬ 
ing forfeitures for many different contingencies and omit¬ 
ting to provide a forfeiture in case of non-compliance with 
the requirements as to the time of furnishing proofs been 
adverted to. 

Plainly, there is a wide divergence of authority. While 
most of the later cases support our view, this Court is un¬ 
doubtedly at liberty to adopt the rule appealing to its reason. 

Reasonable and intelligent men have differed as to the 
meaning of these clauses. They will be construed most 
strongly therefore in favor of the insured. The fact that it 
was a New York standard policy does not alter this rule. 
The policy was written by District of Columbia corporations 
on property in Illinois; the New York form was not obliga¬ 
tory. Again, the premium had been paid, the loss incurred, 
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and notice was given to the insurers, so that they had ample 
opportunity to protect themselves from imposition. The 
courts will lean against forfeitures, especially where the 
capital fact of the loss has been established. 

This policy was prepared by the insurer; it provides that 
if the insured does certain things, the policy shall be void, 
and in certain other events the companies will not be liable. 
This is plain notice to the insured, and he may govern him¬ 
self accordingly. The courts will not add other forfeitures 
not prescribed by the policy itself. 

The proofs of loss are to be furnished within 60 days 
( R., 21), and the loss shall not become payable until 60 days 
after satisfactory proof of loss (R., 22). There is nothing 
here to indicate a forfeiture if the proof is not filed within 
the period mentioned. The only penalty is a postponement 
of the time when it is due. 

Finally, it is provided that no suit shall be sustainable 
unless commenced within 12 months next after the fire (R., 
23). This is perfectly plain. It operates as a special period 
of limitations. 

,What is the meaning of the preceding clause—“No suit 
shall be sustainable until after full compliance by the 
insured with all the foregoing requirements”? This is 

not the language of time limitation, but it is one requiring 
things to be done irrespective of the time when done, and 
postponing action until after they are done. If intended to 
require performance within the time specified, under penalty 
of forfeiture, other and plainer language should have been 
used, so that there could have been no doubt in the mind of 
the insured. If, on the other hand, doubtful and ambiguous 
language was purposely used to entrap the insured, it will 
be construed against the company. Under either view, it 
must be held that this provision does not require a forfeiture 
of the policy. 
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“There is no forfeiture expressly provided for and 
we are not authorized to supply one by construction.” 

Northern Assurance Co. v. Hanna. 60 Neb., 29, 
supra. 

III. 

Failure to Render Proofs Within Sixty Days Was 

Waived by Appellees. 

A. It Was Not Necessary to Plead Waiver. 

Again, not missing any technical point, appellees contend 
that we can not now be heard on the question of waiver 
because our declaration pleads performance rather than an 
excuse for non-performance. 

1. This objection 7 cas not made in the court below. 

We would l>e pardoned for meeting technicality with 

technicality, but it happens in this instance that our answer 
is quite substantial. 

On the motion to direct a verdict, when the appellant 
replied that proofs of loss had l>een waived by appellees, the 
latter answered only that there was no evidence of waiver to 
submit to the jury (R., 43). 

This was the time to make any technical objections of 
pleading. It would have l)een easy to amend the declaration 
at that time, if there was anything in the point. Instead of 
making objection then, appellees put their case on an entirely 
different ground, and it is now too late for them to switch 
or add another. This case comes within the very letter as 
well as the spirit of the rule contended for by them on pages 
16 and 17 of their brief. 

2. It is held that waiver may be proved under an ctver- 
ment of performance. 
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Russell v. State Ins. Co., 55 Mo., 585, 593; 

McCullough v. Phoenix Ins. Co., 113 Mo., 606, 616; 

Okey v. State Ins. Co., 29 Mo. Apps., 105, 110. 

3. An amendment will be permitted if necessary. 

This is peculiarly a case where an amendment will be per¬ 
mitted. The trial court treated this point on the theory that 
the question of waiver was properly before it; the appellees 
failed to make any objection to the consideration of the 
question of law relating to waiver. Undoubtedly the trial 
court would have given permission to amend had it been 
asked. So now if this court has any difficulty about this 
question, it will be sent back for the purpose of amendment. 

“It is not necessary to determine how far a general 
averment of performance is supported by proof of dis¬ 
pensation with or waiver of performance; for if it were 
necessary to be special, and set out the fact of waiver, 
this could have been done by amendment. An amend¬ 
ment in this particular is a matter of right, and after 
verdict, and especially when, as here, the case was tried 
as if the narr. had contained the matter alleged to be 
omitted, the defect is cured and the narr. will be treated 
as if amended.” 

Lycoming Cty. Mut. Ins. Co. v. Schollenberger, 44 
Pa. St., 259, 264. 

So in Harrison v. Nixon, 9 Pet., 483, 505, cited by ap¬ 
pellees (p. 33), the Supreme Court reversed the case be¬ 
cause the bill did not contain sufficient allegations, and re¬ 
manded it for amendment. 

B. The Waiver Was Clearly Established. 

Appellees consume some 40 pages in discussing this propo¬ 
sition. 
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Notwithstanding their citations, their criticism of our 
cases, and their attemped classification of those cases—which, 
it seems to us, is neither accurate, all embracing, nor ma¬ 
terial—we are content to rely upon our original brief on 
this point. We are glad that counsel have reminded the court 
of the rule that language used in an opinion is to be con¬ 
sidered in connection with the facts of the particular case 
(Brief 50). This rule renders unnecessary any elaborate 
discussion by us of their cases. 

The case of Pennybacker v. Capital Ins. Co. (Iowa), 8 
L. R. A., 236, 242-3, should be added to our main brief, 
p. 10. There was evidence of the mailing of proofs by 
the insured, and testimony from the officers and clerks of 
the insurance company that the documents were never re¬ 
ceived. Held that this made a question for the jury. 

The judgments appealed from should be reversed. 

Barry Mohun, 

Charles J. Murphy, 
Jesse C. Adkins, 
Attorneys for Appellant. 


March 4, 1918. 
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I. 

The statement that, in the only proofs of loss which were 
ever received. ap]>ellants said the fire was “from unknown 
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cause,” and that appellees objected to the proofs because it 
was not stated that appellant believed the cause to be un¬ 
known, is not quite accurate. The objection then made was, 
on the contrary, that whether the loss was unknown or not, 
if appellant had any belief as to what was the cause he was 
under the obligation of giving the appellees the benefit of 
such belief. 

At page two of his supplemental brief, appellant inquires 
what he was to do with respect to stating the amount of the 
loss in the proofs which were not received. The answer 
seems to be quite plain. The policy requires the proofs to 
be furnished within sixty days unless such time is extended 
in writing. Appellant knew that the time had not 1>een ex¬ 
tended in writing, or in any other way. The duty was 
plainly imposed upon him to obtain such an extension or 
to waive his claim. He has made his election, and should 
abide by it. 

II. 

The first question arising under the second subdivision 
of appellant’s supplemental brief is, whether the contention 
is open to the appellant in this Court that failure to furnish 
proofs of loss within sixty days is not a ground of defense. 
That it is not, is established by numerous decisions of this 
Court, which are cited at page 16 of our original brief. 
The rule is well settled that a ground of reversal presented 
for the first time in the Appellate Court can not be con¬ 
sidered. 

It is equally well settled that a correct judgment will be 
affirmed, even though an incorrect ground or reason there¬ 
for was assigned by the trial court. Stone vs. Investment 
Company, 15 App. D. C., 585, 588; Brown vs. Insurance 
Company, 21 App. D. C., 325. are but illustrations of the 
innumerable authorities sustaining this proposition. The 
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appellant invokes the latter rule for the overthrow of the 
former, citing Stone vs. Investment Co., 15 App. D. C., 
585, for the contention that the question is open to him here 
that failure to render proofs of loss within sixty days is 
not a defense under the policy, though that point was not 
made in the trial court. Rut Stone vs. Investment Company 
only holds that an Appellate Court is not “called upon to 
reverse a i>erfectlv good judgment, because perchance an 
insufficient or untenable ground might have been assigned 
for its rendition.” To apply this case, as appellant urges, 
as an authority for opening to him the contention now urged 
for the first time would lx? to set at naught the elementary 
rule that no ground of reversal can be considered on appeal 
which was not presented below. In support of his conten¬ 
tion that even the standard policy will be construed most 
favorably to the insured, he cites two cases and two text¬ 
books, I Joyce on Insurance, Sec. 222, Clements on Fire 
Insurance, p. 460, Gazzam vs. German Union Fire Insur¬ 
ance Company, 155 N. C.. 330, and Mathew vs. American 
Central Insurance Company, 154 N. Y., 449, a rule based 
on the idea that the language of the policy is that of the 
insured, and which, in the words of Lord Bacon, is the rule 
“last to be resorted to, and is never to be relied upon, but 
where all other rules of exposition fail” (Bacon, Max. Reg. 
3). It is to be resorted to only where the language or some 
of the terms of the contract remain of doubtful import 
after the use of such other helps in construction as are 
proper. Foote vs. Aetna Life Insurance Company, 61 
N. Y„ 571. Indeed, the rule has been “pressed quite too 
far in favor of the insured.” “It is difficult to see how 
words can be regarded as any more the words of the insurer 
than of the insured.” I Parsons on Insurance (Ed. 1868), 
69 et seq. This is particularly true as to the standard 
policy. The rule is never to be so applied as to twist words 
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and render nugatory a plain term of the policy. Nelson vs. 
Traders Insurance Company, 181 N. Y., 472, 474. 

Appellant’s citation, Gazzam vs. German Union Fire In¬ 
surance Company, 155 N. C., 330, can not be followed in 
this jurisdiction, as it is in conflict with the Supreme Court’s 
view that “the rule itself rests upon the ground that the 
company’s attorneys, officers or agents prepared the policy, 
and it is its language which must be interpreted.” Liver¬ 
pool, etc., Insurance Company vs. Kearney, 180 U. S., 
132,136. 

: *:. • ■J 

The language quoted by appellant from Mathew vs. 
American Central Insurance Company, 154 N. Y., 449, 456, 
at pp. 4-5 of his supplemental brief, seems to be a mere dic¬ 
tum, but whatever it may l>e, is in conflict with later deci¬ 
sions of that Court quoted at pp. 17-18 of our original brief. 

The explanation of Rosenthal vs. Insurance Company, 
158 U. S., 550, contended for on page 5 of appellant’s brief, 
wholly fails to explain, and does not even purport to do so. 
That this rule or doctrine is inapplicable to standard policies 
is the law of New York and New Jersey alike: 

“It is apparently of the standard form, approved by 
the commissioner of banking and insurance of the 
State, pursuant to legislative authority (citation), and, 
consequently, there is no special applicability of the 
maxim Verba chartarum fortius accipiuntur contra 
proferentem. Nelson vs. Traders Insurance Company, 
181 N. Y., 472.” Mick vs. Corporation of Royal Ex¬ 
change, 87 N. J. L., 607, 611. 

% 

Much stress is laid in the supplemental brief for appellant 
upon the comment contained in our original brief to the ef¬ 
fect that the courts, “generally with singular unanimity,” 
have adopted the view that furnishing proofs of loss within 
sixty days is a condition precedent to liability. We repeat 
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this statement. Our original brief has already demonstrated 
its accuracy. A brief analysis of the additional cases cited 
by the appellant will confirm it. 

Speaking generally, these cases will be found to fall 
within one of two classes, and sometimes in both, namely: 

(1) Those in which the policy did not contain the con¬ 
sideration, condition and limitation features of the policy in 
suit, which have l>een referred to at p. 2 of our original 
brief; and 

(2) Those in which the Courts have declared that, be¬ 
cause, in the enumeration of contingencies upon the hap- 
Ijening of any of which the entirep olicy was to become void 
the failure to furnish proofs of loss in sixty days was not 
included as one of such contingencies, the policy is not to 
become void upon non-compliance with that condition. 
Cases of this latter class overlook the fact, pointed out at 
pages 2 and 22-3 of our original brief, that the only contin¬ 
gencies upon which the policy becomes wholly void are such 
as occur prior to a loss. It is anything but correct to say 
that, after a loss, a policy is to become void. The right to 
recover thereon may be lost by non-compliance with the 
terms of the policy, but, so far from the instrument becom¬ 
ing void, it is because of the binding effect of the stipula¬ 
tions therein contained that recovery is denied by the Courts. 

Of the cases cited on appellant’s supplemental brief, Con¬ 
necticut Company vs. Colorado Company, 50 Colo., 421; 
Harp vs. Firemen’s Fund Insurance Company, 130 Ga., 726, 
and Dakin vs. Oueen City Fire Insurance Company, 59 Ore., 
269, fall within the second class; while Northern Assurance 
Company vs. Hanna, 60 Nebr., 29, falls within the first 
class; and Gerringer vs. N. C. Home Insurance Company, 
133 N. C., 407, 411, 412; Nance vs. Oklahoma Fire In¬ 
surance Company, 38 L. R. A. (N. S.), 426; Dixon vs. State 
Mutual Insurance Company, 34 Okl., 624; Continental Fire 
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Insurance Company vs. Whittaker, 112 Tenn., 151; North 
Britain, etc., Company vs. Edmunson, 104 Va., 480; Rheims 
vs. Insurance Company. 39 \V. Ya., 672, 683, and Taber vs. 
Royal Insurance Company, 124 Ala. 691, fall in both classes. 

1 he result is, therefore, that the contention of the appel¬ 
lant is supported by the Georgia and Michigan courts, by a 
dictum in Kentucky, as pointed out at page 26 of our orig¬ 
inal brief, and also by a Florida case, India River State Bank 
vs. Hartford Fire Ins. Co., 35 So., 228, but is denied by the 
Federal and Canadian courts, as well as by those of New 
York, California, Maryland, Ohio, Illinois, Massachusetts, 
New Hampshire, New Jersey, Minnesota, Washington, and 
Arkansas. See Appellee’s Original Brief, pp. 24-6, 28-32. 

I 

III. 

As already pointed out, it is not necessary for the suc¬ 
cessful party to state in the trial court all of the grounds 
upon which he relies, or more than sufficient to satisfy that 
court. It is ujxm the appellant, only, that the obligation 
rests to state in the trial court the grounds of reversal 
which he desires to present on appeal. A court may 
well 1* satisfied upon the statement of one ground 
rendering it unnecessary to consume time in consider¬ 
ing others, which is exactly what happened in the 
present case. The court being satisfied that there was 
no evidence of waiver, it was not necessary for the 
appellee to specify other grounds to support the verdict and 
judgment. If the judgment was right, it will not be re¬ 
versed. even though the appellate court reaches that con¬ 
clusion upon grounds different from those assigned by the 
trial court, and it matters not whether the ground upon 
which the appellate court is asked to act is variance between 
the pleading and the proof or some other. Whether such 
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ground for affirmance was presented in the trial court is 
utterly immaterial. 

Our original brief, at pp. 32-33, demonstrates that, under 
the rulings of this and other Federal courts, and of the 
courts of California, Georgia, Louisiana, Kansas, Texas, 
Virginia, Wisconsin, Indiana, Michigan, Oregon, New 
York and Oklahoma, evidence of waiver can not be intro¬ 
duced in support of performance pleaded. The appellant 
cites the additional case of Nance vs. Oklahoma Fire Insur¬ 
ance Company, 38 L. R. A. (N. S.), 426, 432, in support of 
this rule, and three Missouri cases as opposed to it. These 
cases, however, frankly admit the existence of the rule, 
even in that State as to contracts in general, saying: 

• 

“This is unquestionably the rule, even in this State, 
in regard to all kinds of actions except on policies 
of insurance as the case at bar. ,, McCullough vs. 
Phoenix Insurance Company, 113 Mo., 606, 616. 

The court pointed out no ground for excepting insurance 
contracts from the general rule, and with this solitary ex¬ 
ception all courts agree that contracts of insurance are to 
be construed in the same way and by the same rules as 
other contracts. 

In the case of Pennepacker vs. Capitol Insurance Com¬ 
pany (Iowa), 8 L. R. A.. 236, the ruling was that proof 
of mailing of notice and proof of loss, addressed to an in¬ 
surer and properly stamped, though opposed by testimony 
that the documents were never received, presents a ques¬ 
tion for the jury as to whether they were received or not. 
This case is in conflict with the decision of the United States 
Supreme Court in Carpenter vs. Providence-Washington 
Insurance Company, 4 Flow., 185, reviewed at pp. 10-11 of 
our original brief, as well as with the other cases cited on 
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page 12 thereof. Hut, even conceding for the sake of 
argument that the decision is sound, it does not help appel¬ 
lant's case, for the reason that there was here no evidence 
to the extent of even a scintilla that the proofs of loss were 
ever actuallv mailed. 

Respectfully submitted. 

J. J. Darlington, 

W. C. Sullivan, 
Attorneys for Appellees. 







